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[bookmark: _Toc271703729][bookmark: _Toc220076096]OVERVIEW AND STATEMENT OF FACTS

[bookmark: _Toc271703730][bookmark: _Toc220076097]Overview of the Respondent’s Position 

This appeal concerns a fundamental challenge of environmental law: balancing the need to uphold fairness and the rule of law while advancing the protection of species at risk in Ontario. 

The appeal turns on the correct application of the Endangered Species Act, 2007, S.O. 2007, c. 6 (“ESA”) and the relationship between its purpose and the evidentiary threshold required to determine liability. Permitting the Crown’s prosecution to proceed on insufficient evidence would erode the rule of law, opening the floodgates of indeterminate liability for environmental offences in the species at risk context at the expense of the ESA’s statutorily mandated social and economic considerations. 

The Ontario Court of Justice (“OCJ”) correctly overturned Consolidated Homes Limited’s (“CHL”) conviction at trial. There are four issues in the present appeal to the Supreme Environmental Moot Court of Canada (“SEMCC”).

First, the OCJ correctly applied the ESA’s definition of “habitat” and correctly concluded that the Crown failed to prove beyond a reasonable doubt that Blanding’s turtles depended on the Site at the relevant time. The Trial Justice improperly inferred that the Site was Blanding’s turtle habitat at the time of the alleged offence based only on sightings from before and after the offence period and did not consider ESA s. 2(2), which excludes past and future habitat.  

Second, the OCJ did not err in its interpretation that the statutory definition of “habitat” requires site-specific, temporally connected reliance by Blanding’s turtles at the time of the alleged offence. Rather than rejecting “indirect habitat,” the OCJ correctly required proof beyond a reasonable doubt of reliance to establish the Site as Blanding’s turtle habitat.

Third, the OCJ correctly found that the General Habitat Description (“GHD”) is neither a legal instrument nor a legal document and does not conclusively prove that Blanding’s turtles used the Site as habitat at the time of CHL’s alleged offence.

Lastly, CHL would not have been convicted at trial if the new definition of “habitat” was in force when CHL was charged and tried. The most recent changes to the ESA are part of an ongoing trend since 2019 that reflects the legislature’s intent to balance protections under the ESA with the need to protect Ontario’s economy. Under the new definition, the Crown’s evidence fails to prove that, at the time of the offence, the Site encompassed a dwelling-place and the immediate surrounding area that were occupied or habitually occupied by Blanding’s turtles for the five specific purposes enumerated in the new definition.

The Respondents request that the SEMCC dismiss the Crown’s appeal and uphold the acquittal entered by the OCJ.

[bookmark: _Toc271703731][bookmark: _Toc220076098]Respondent’s Position with Respect to the Appellants’ Statement of the Facts

CHL is a homebuilder in North Bay, Ontario. Between June 1 and August 5, 2018, CHL employees cleared and dug up a vacant area (the “Site”) on a property located south of Circle Lake Road, east of the homes along Wallace Road, and west of Circle Lake in the City of North Bay. The Site measured a mere 100 by 200 feet (30.48 by 60.96 metres) or 0.459 acres, amounting to a “very small, specific” portion of CHL’s property.
R v Consolidated Homes, [2022] OJ No 5759 at 4 [Trial decision]. 

His Majesty the King v Consolidated Homes Ltd (20 August 2024), North Bay 2560-999-19-0038 (ONCJ) at 3, 11 [OCJ decision].

On June 6, 2018, Robert Susko of CHL contacted the North Bay-Mattawa Conservation Authority (the “Conservation Authority”) to advise that CHL was levelling old piles of dirt to stop illegal dumping and submitted a permit application and fee. The permit was signed on June 14, 2018, and allowed placement of fill and grading at the Site.
OCJ decision at 3.

CHL was charged with an offence under s. 10(1)(a) of the ESA for allegedly damaging or destroying the habitat of Blanding’s turtles, a threatened species on the Species at Risk in Ontario List. 
Trial decision at 2.

Endangered Species Act, 2007, SO 2007, c 6, s 10(1)(a) [ESA].

O Reg 230/08, Schedule 3.

[bookmark: _Toc220076099]The Trial Decision

The Trial Justice accepted evidence from six Crown witnesses, only one of whom, Shamus Snell, was an expert witness. The Appellants neglected to include the relevant facts regarding the non-expert witnesses.

Bonnie Kennedy, an individual who works with Geographic Information Systems, mapped CHL's property to depict Category 2 habitat, as defined in the GHD for the Blanding’s turtle. 
Trial decision at 6.

The GHD, introduced as evidence at trial, defines three categories of habitat for Blanding’s turtles based on the best available science. Category 1 habitat has the lowest tolerance to alteration, while Category 3 habitat has the highest tolerance. Category 2 habitat has a moderate level of tolerance to alteration before its function is compromised. It includes wetland complexes near a Blanding’s turtle sighting and a 30-metre buffer around those wetlands.
Trial decision at 5–6.

OCJ decision at 5.

Ministry of the Environment, Conservation and Parks, “Blanding’s Turtle General Habitat Description” (last modified March 2021), online (pdf) at 1–3 [GHD].

The Appellants appear to have misunderstood the role of the GHD. The GHD for Blanding’s turtles does not definitively prove where they live. Instead, it simply provides greater clarity on areas that would be protected as Blanding’s turtle habitat based on the general habitat definition in ESA s. 2(1)(b). Due to this misunderstanding, the Appellants misstated that “CHL did not argue that the GHD was not a good description of the turtle’s habitat.” This is irrelevant and was not disputed at trial. The GHD is an objective document used to map potential Blanding’s turtle habitat in a particular area.
Appellant factum at para 11.

GHD at 1.

On November 9, 2017, Rob Blitz, Mr. Snell, and two Ministry of Natural Resources and Forestry (“MNRF”) employees visited CHL’s property to physically map the Category 2 habitat by identifying the wetland boundary and buffer. Mr. Blitz is an environmental specialist with Miller Surveying Limited.
OCJ decision at 6.

On June 12, 2018, Valerie Murphy, a Conservation Authority officer, visited CHL’s property. She observed the flagging tape delineating the Category 2 habitat and noted that none of CHL’s work surpassed the flags. She neither saw Blanding’s turtles at the Site nor identified the Site as Blanding’s turtle habitat. Tim Caddell and Nathan Kirby, two additional Conservation Authority officers, also visited the site. Mr. Kirby was unable to identify shells found near the Site as Blanding’s turtle shells. 
Trial decision at 8.

OCJ decision at 3, 17, 19–20.

The Trial Justice accepted evidence of two Blanding’s turtle sightings in 2007 and 2017 that were near, but not at, the Site. The Justice also accepted a photo of a Blanding’s turtle in the Circle Lake area—which is not the Site itself—taken by independent witness Maria Badilla on June 11, 2020.
Trial decision at 9.

OCJ decision at 14–15.

[bookmark: _Toc220076100]Appellants’ Misstatement of the Factual Record

Mr. Snell is a management biologist at the MNRF and was qualified as a Blanding’s turtle expert. The Appellants misstated that Mr. Snell’s testimony includes that “eggshell fragments of an indeterminate species” were found near the Site. The SEMCC cannot give any credence to the Appellants’ arguments that rely on this underlying fact, since it does not exist.
Appellant factum at paras 82, 95.

Furthermore, Mr. Snell’s testimony, alongside that of Mr. Caddell and Mr. Kirby, indicated that the entirety of the Site was Category 2 habitat, not “most of it,” as incorrectly asserted by the Appellants.
Appellant factum at para 13.

OCJ decision at 5, 13.

The Appellants’ scientific characterization of Blanding’s turtles is not reflected in the record. This includes information about Blanding’s turtles’ lifespan, reproduction age, offspring, and adult population loss and recovery. The Trial Justice did not accept any evidence at trial that reflects this information. Neither the GHD nor Mr. Snell’s testimony, as recorded in the trial and OCJ decisions, contain any of this information.
Appellant factum at paras 7, 70, 79.

The Trial Justice did not accept any evidence that Blanding’s turtles definitively “live in wetlands and nearby areas around North Bay, including Circle Lake.” Rather, the Trial Justice accepted Ms. Badilla’s 2020 photo of a Blanding’s turtle “using the wetlands in the Circle Lake area.” The Justice also accepted Mr. Snell’s opinion that “Blanding’s turtles are known to utilize wetlands and other appropriate habitat in the North Bay area, including Circle Lake.”
Appellant factum at para 8.

Trial decision at 9.

OCJ decision at 5.

In cross-examination, Mr. Snell could neither confirm nor prove that the Site was “utilized for travel purposes, nesting, or thermogenic activities by Blanding’s turtles.” He stated only that CHL’s property had the potential to be Blanding’s turtle habitat. The Appellants incorrectly stated that Mr. Snell presented evidence that the Site was “in an area used by Blanding’s [t]urtle[s].” 
Appellant factum at para 14.

OCJ decision at 14.

The Trial Justice inferred based on the above evidence that the Site was Blanding’s turtle habitat at the time of the alleged offence. Based on this inference, the Justice convicted CHL and ordered the company to pay a $1 fine and donate $200,000 to the Nature Conservancy of Canada.
Trial decision at 10, 14, 18.

[bookmark: _Toc220076101]The Appeal to the OCJ

CHL appealed the Trial Justice’s decision to the OCJ pursuant to s. 116 of the Provincial Offences Act. The OCJ quashed the conviction and entered an acquittal.
OCJ decision at 1.

The OCJ found that the Trial Justice erred for several reasons. First, there was no evidence presented at trial that Blanding’s turtles were using the Site as habitat at the time of the alleged offence. Second, the Trial Justice failed to properly apply the statutory definition of “habitat” by omitting ESA s. 2(2), which clarifies s. 2(1)(b) by excluding areas where a species “formerly occurred” or has “the potential to be reintroduced.” Section 2(2) states:
For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.

OCJ decision at 7–8.

ESA, s 2(2).

Third, the OCJ held that the Trial Justice erred by heavily relying on the GHD in the absence of evidence demonstrating that Blanding’s turtles were using the Site at the time of the alleged offence. 
OCJ decision at 8.

Fourth, The Trial Justice improperly attached weight to hearsay evidence.
OCJ decision at 9.

Finally, the OCJ did not establish a legal requirement for direct, contemporaneous evidence in all ESA s. 10(1)(a) prosecutions, contrary to the Appellants’ submission. For an area to be “habitat,” the Crown must prove beyond a reasonable doubt that at the time of the alleged offence, members of a species must depend on the area directly or indirectly to carry on their life processes. Every situation will be highly fact specific.
Appellant factum at paras 3–4, 17.

Trial decision at 14.

[bookmark: _Toc271703733][bookmark: _Toc220076102]THE RESPONDENT’S POSITION WITH RESPECT TO THE APPELLANTS’ QUESTIONS IN ISSUE

The Appellants raised the following questions in issue:
1. Did the OCJ err in finding that the Trial Justice should not have relied on evidence of sightings of a Blanding’s Turtle near the Site on various dates before and after the time of the alleged offence?  
2.  Did the OCJ err by finding that it was an error for the Trial Justice to rely on the “General Habitat Description for the Blanding’s Turtle” document because that document “is not a legal instrument” and “not a legal document”?  
3. Did the OCJ err by failing to consider or give effect to the part of the statutory definition of “habitat” that includes within the scope of a species’ habitat not only areas on which a species depends directly, but also areas on which it depends indirectly to carry on its life processes?  
4.  The definition of “habitat” in the ESA was amended by the Protect Ontario by Unleashing our Economy Act, 2025, Sched. 2, s. 2(3). How should the trial have been decided if the new definition of “habitat” was in force when CHL was charged and tried?

The Respondent’s position with respect to the Appellants’ questions in issue is as follows:
1. The OCJ was correct in finding that the Trial Justice should not have relied on evidence of Blanding’s turtle sightings away from the Site on various dates before and after the time of the offence.  
2. The GHD is neither a legal document nor legal instrument and does not conclusively prove that Blanding’s turtles used the Site at the time of CHL’s alleged offence. 
3. The OCJ did not err in its interpretation of the statutory definition of “habitat.” 
4. CHL would not have been convicted at trial if the new definition of “habitat” was in force when it was charged and tried. Recent changes to the ESA are a part of an ongoing trend since 2019 that reflects the legislature’s intent to balance species protections with social and economic considerations.

[bookmark: _Toc271703734][bookmark: _Toc220076103]ARGUMENT

[bookmark: _Toc220076104]Standard of Review 

The first three issues on appeal are questions of law. If the matter were remitted to trial on the same evidentiary record, a correct interpretation of the ESA by the Trial Justice would necessarily lead to a different result. Thus, the standard of review is correctness. Since the fourth issue is novel, there is no standard of review. 
Housen v Nikolaisen, 2002 SCC 33 at para 8.

[bookmark: _Toc220076105]Issue 1: The OCJ was correct in finding that the Trial Justice should not have relied on evidence of Blanding’s turtle sightings away from the Site on various dates before and after the time of the offence

[bookmark: _Toc220076106]It was an error of law for the Trial Justice to accept the Crown’s evidence

The OCJ correctly concluded that the Trial Justice relied on insufficient evidence to convict CHL of an offence under ESA s. 10(1)(a) since there was no direct evidence that the Site was Blanding’s turtle habitat at the time of the alleged offence.  

This is a question of law properly reviewable by the OCJ because the Trial Justice made a “finding of fact for which there is no supporting evidence.” The Trial Justice made an error of law by concluding that the Site was habitat at the time of the alleged offence. CHL’s conviction was “unreasonable and not supportable by the evidence.” 
R v JMH, 2011 SCC 45 at paras 25–26.

R v Biniaris, 2000 SCC 15 at para 19.

As a quasi-criminal statute, offences under the ESA are prosecuted according to the procedures set out in the Provincial Offences Act. The Crown must prove the elements of the offence beyond a reasonable doubt, specifically that CHL damaged or destroyed Blanding’s turtle habitat by clearing, digging up, grading, and placing fill in area on its property between June and August 2018.

The Crown did not prove its case as it did not present evidence which conclusively established that the Site was a defined habitat at the time of the alleged offence.
R v South Bruce Peninsula, 2021 CarswellOnt 20893 at para 51.

[bookmark: _Toc220076107]The circumstantial evidence could not lead to an inference that the Site was Blanding’s turtle habitat 

The Trial Justice’s misapprehension of the evidence in this case played “an essential part...in the reasoning process resulting in conviction.” Since the Crown did not present direct evidence, the Trial Justice’s task of determining guilt was more complicated. The appropriate question then becomes whether the court correctly inferred from the circumstantial evidence that the Site was Blanding’s turtle habitat.
R v Lohrer, 2004 SCC 80 at 2.

R v Arcuri, 2001 SCC 54 at para 23 [Arcuri].

R v Cinous, 2002 SCC 29 at para 89.

Where the Crown’s case depends on circumstantial evidence, the Supreme Court of Canada (“SCC”) has clarified that the Crown has failed to meet its standard of proof beyond a reasonable doubt if the trier of fact can draw reasonable inferences other than guilt. In this case, the Trial Justice’s reliance on inconclusive circumstantial evidence did not eliminate reasonable inferences that the Site was not Blanding’s turtle habitat. For example, when considering the full definition of habitat, a trier of fact could reasonably infer that the evidence suggested that the Site might be suitable for future habitat or had once been habitat, rather than being current habitat. Additionally, the evidence could reasonably support a conclusion that the Site was correctly identified as Category 2 habitat but not proving habitation by Blanding’s turtles.
R v Villaroman, 2016 SCC 33 at paras 35, 55.

The Trial Justice should have engaged in “a limited weighing of the evidence because, with circumstantial evidence...there is an inferential gap between the evidence and the matter to be established.” The Trial Justice should have asked “only whether the evidence, if believed, could reasonably support an inference of guilt” instead of making a finding of guilt.
Arcuri at para 23.

In convicting CHL, the Trial Justice placed too much weight on the circumstantial evidence. The weight attributed to circumstantial evidence depends on the strength of the inference that the trier of fact draws from it. If the circumstantial evidence was considered under the proper definition of habitat, the strength of the inference would be insufficient to find that CHL had committed the alleged offence beyond a reasonable doubt.
Glover v Toronto (City), 2009 CanLII 16740 (ONSC) at para 49.

Thus, the Trial Justice erred by inferring the Site was Blanding’s turtle habitat at the time of the alleged offence based on inconclusive circumstantial evidence, and the OCJ properly corrected the error.


[bookmark: _Toc220076108]The Trial Justice failed to consider ESA s. 2(2) when weighing the circumstantial evidence 

The Trial Justice failed to consider ESA s. 2(2) in their analysis of the evidence. This section clarifies the definition of “habitat” in s. 2(1)(b) by expressly excluding areas where the species “formerly occurred” or has “the potential to be reintroduced.” These areas constitute past and future forms of habitat and are not to be factored in when determining what constitutes a habitat.
ESA, s 2(2).

No Blanding’s turtles were observed at the Site at the time of the alleged offence. Yet the Trial Justice relied on circumstantial evidence from five non-expert witnesses and one expert witness to incorrectly infer that the Site was Blanding’s turtle habitat at that time.
Trial decision at 13–14.

[bookmark: _Toc220076109]The non-expert witnesses provided inconclusive evidence on which the Trial Justice relied

Non-expert witnesses “must speak only to that which was directly observed by them,” leaving inferences to the Trial Justice.
R v Abbey, [1982] 2 SCR 24, 1982 CanLII 25 (SCC) at 42 [Abbey].

Graat v The Queen, [1982] 2 SCR 819, 1982 CanLII 33 at 839 (SCC).

The Trial Justice relied on three Blanding’s turtle sightings by non-expert witnesses that occurred before and after the alleged offence. In 2007 and 2017, there were two Blanding’s turtle sightings near, but not at, the Site. In 2020, a Blanding’s turtle was spotted in the Circle Lake area, but not at the Site itself. This is evidence before and after the fact, which is irrelevant when properly considering ESA s. 2(2).
OCJ decision at 14–15.

None of the non-expert witnesses directly observed a Blanding’s turtle at the Site. Ms. Kennedy’s mapping of Category 2 habitat at CHL’s property did not demonstrate that any Blanding’s turtles were present at the Site. During Mr. Blitz, Mr. Snell, and two MNRF employees’ visit in November 2017, they did not observe any turtles at the Site. When Ms. Murphy visited in June 2018, she neither saw Blanding’s turtles at the Site nor identified the Site as habitat. When Mr. Kirby visited, he was unable to identify shells found near the Site as Blanding’s turtle shells. The non-experts witnesses’ evidence, if properly considered, failed to prove that the Site was defined habitat.
Trial decision at 6.

OCJ decision at 6, 14, 17, 20.

[bookmark: _Toc220076110]The Trial Justice erred by attaching weight to hearsay evidence

The Trial Justice erroneously attached weight to hearsay evidence that Mr. Miller (a land surveyor) told Mr. Susko that the Site was likely Blanding’s turtle habitat.
OCJ decision at 9.

The SCC has established that all relevant evidence at trial is admissible, subject to two major exceptions: opinion evidence and hearsay evidence. Hearsay evidence refers to any oral or written statement made outside the courtroom that is introduced during trial to establish the truth of its contents.
Abbey at 40.

R v Evans, [1993] 3 SCR 653, 1993 CanLII 86 (SCC) at 661.

Hearsay evidence is presumptively inadmissible because it is not provided under oath and has not been subjected to cross-examination. Limiting hearsay ensures that only sufficiently reliable evidence is admitted. However, hearsay evidence may be admitted where its reliability can be established by means other than cross-examination, or there is no real concern about the statement due to the circumstances in which it came about.
Abbey at 40–41.

R v Khelawon, 2006 SCC 57 at paras 3, 62–63.

These hearsay exceptions clearly do not apply to Mr. Miller’s statement. The reliability of his statement could not be accepted without cross-examination because he was not a witness and did not give evidence. He is neither a biologist nor ecologist. The circumstances in which Mr. Miller's statement came about are unknown. The date of the statement was not provided, and the land survey from which Mr. Miller based his statement was not disclosed.

[bookmark: _Toc220076111]The Crown’s expert witness could neither confirm nor prove that the Site was Blanding’s turtle habitat

An expert witness’ primary role at trial is to draw inferences and provide their opinion. Instead of offering a definitive conclusion that the Site was Blanding’s turtle habitat when given the chance to offer a “ready-made inference” at cross-examination, Mr. Snell presented reasons why Blanding’s turtles need protection. He suggested that protection must be in the areas or habitat on which the turtles are known to rely but was unable to state that the site was defined habitat under the ESA.
Abbey at 42.

Trial decision at 7–8.

Furthermore, during cross-examination, Mr. Snell conceded that he was unable to make the necessary circumstantial inference that the Site was habitat. Mr. Snell agreed with CHL’s counsel that he was unable to provide “any confirmation or proof that the Site was utilized for travel purposes, nesting, or thermogenic activities by Blanding’s turtles.”
OCJ decision at 12–14.

The OCJ was correct in finding that the Trial Justice made an error of law in relied on insufficient evidence to find CHL guilty of the alleged offence.

[bookmark: _Toc220076112]Issue 3: The OCJ did not err in its interpretation of the statutory definition of “habitat”

The OCJ correctly gave effect to the statutory inclusion of indirect dependence by requiring proof that Blanding’s turtles relied, either directly or indirectly, on the Site at the time of the alleged offence.


[bookmark: _Toc220076113]Indirect dependence requires proof of reliance rather than mere utility

ESA s. 2(1)(b) defines “habitat” as “an area on which a species depends, directly or indirectly, to carry on its life processes.” The operative concept is dependence, not function or usefulness. Indirect dependence does not transform every supporting area into a habitat. Habitat still requires proof of a relationship of necessity and reliance between the area and the members of a species, which the Crown failed to show for Blanding’s turtles and the Site.
ESA, s 2(1)(b).

Ontario, Ministry of the Environment, Conservation and Parks, Categorizing and Protecting Habitat under the Endangered Species Act (Toronto: MECP, 2012) at 2.

The Crown’s interpretation of “habitat” risks expanding the statutory definition beyond what the ESA permits. Under the Crown’s approach, any land that is beneficial or “contributing to the function of habitat” would qualify as a habitat. This interpretation is inconsistent with the statutory language and structure of the ESA. This broad description would result in any land within an ecosystem being characterized as habitat, regardless of whether the species relies and depends on it.
OCJ decision at 13–14

The OCJ correctly distinguished between utility and statutory dependence. An area may be beneficial or supportive without being one on which a species depends. While land other than the Site may be useful to Blanding’s turtles, usefulness alone does not establish that turtles relied on the Site to carry on the life processes specified in the ESA, including reproduction, rearing, hibernation, migration, or feeding.
OCJ decision at 20.

“Dependence” correctly distinguished between utility and statutory dependence. An area may be beneficial or supportive without being one on which a species depends. While land other than the Site may be useful to Blanding’s turtles, usefulness alone does not establish that turtles relied on the Site to carry on the life processes specified in the ESA, including reproduction, rearing, hibernation, migration, or feeding.
Michael Proffitt, ed, Oxford English Dictionary, 3rd ed (Oxford: Oxford University Press, 2025) sub verbo “dependent”.

The SCC has cautioned that statutory provisions must be interpreted in a manner that gives effect to their limiting language and avoids interpretations that defeat legislative intent. Courts should avoid making statutory interpretations that create unjust or inequitable results. Interpreting indirect dependence to include any land that contributes to the ecosystem ignores the limits imposed by the ESA, rendering the requirement of dependence meaningless. 
Ontario v Canadian Pacific Ltd, [1995] 2 SCR 1031, 1995 CanLII 112 (SCC) at para 65.

The OCJ’s approach respected this principle by not equating contribution and function with legal dependence, preserving the distinction the legislature drew between land that is contributory and land that qualifies as habitat under the ESA.  

If the legislature wanted to expand the ESA in the manner the Crown proposes, it would be explicitly mentioned. The preamble to the ESA affirms that “the people of Ontario wish to do their part in protecting species at risk, with appropriate regard to social, economic, and cultural considerations.” Clearly, creating an overly broad definition of habitat could require vast swaths of the province to be protected as habitat, harming the economy and contravening the statute’s intention.
ESA, Preamble.

The legislature deliberately adopted a broad definition of habitat in ESA s. 2(1)(b) but imposed a clear limiting principle in s. 2(2). Habitat is not defined by general function or contribution to an ecosystem; rather, it is confined to areas on which a species depends to carry on life processes. If the legislature intended to extend habitat protection to any land that merely performs a functional or contributory role, it would not have anchored the definition to dependence and life processes.

[bookmark: _Toc220076114]The OCJ did not reject “indirect habitat” as a legal concept

The OCJ properly interpreted the statutory definition of habitat in s. 2(1)(b), then assessed whether the Crown’s evidence satisfied that definition. The OCJ did not interpret the ESA to exclude habitat that a species indirectly relies upon, namely “indirect habitat.” 

The OCJ correctly concluded that the Crown’s evidence at trial failed to establish that Blanding’s turtles depended on the Site at the time of the alleged offence. The OCJ did not hold that habitat protection under the ESA requires proof of direct physical use of the Site or contemporaneous occupation. This finding a purely a correct determination regarding evidence, not a narrowing of the statutory definition.
OCJ decision at 20.

Under the modern approach to statutory interpretation, courts must read statutory language in its entire context and apply it to the facts in a manner consistent with legislative intent. While the ESA’s definition of habitat permits the inclusion of indirect habitat, the statute nonetheless requires that the factual circumstances trigger the application of the legal rule. Here, they did not.
Rizzo & Rizzo Shoes Ltd (Re), [1998] 1 SCR 27, 1998 CanLII 837 (SCC) at para 21 [Rizzo].

The Crown did not present any evidence at trial demonstrating Blanding’s turtles’ reliance on the Site at the time of the alleged offence. At most, the Crown’s evidence suggests that the Site was near observed sightings and could support life processes. This level of abstraction does not satisfy the statutory threshold of dependence.
OCJ decision at 12–13.

Habitat exists where evidence indicates actual dependence. In Marmora, the defendant municipality was charged for contravening ESA s. 10(1) by damaging the habitat of the mottled duskywing butterfly, an endangered species under the Act. Similarly to the Blanding’s turtle, the butterfly’s habitat was not defined by regulation and its habitat was captured by s. 2(1)(b).
The Corporation of the Municipality of Marmora and Lake v His Majesty the King in Right of Ontario, 2024 ONSC 2254 (CanLII) at paras 1, 6, 47–48, aff’d 2025 ONCA 10 (CanLII) [Marmora].

Unlike the case at hand, the Crown in Marmora presented acceptable evidence that the butterfly’s entire life cycle depends on a specific host plant growing alongside a short stretch of highway, which the municipality had cleared to the bare soil. The Crown’s evidence clearly demonstrated that the butterfly directly depended on the host plants at the site in question at the time of the offence. The finding of habitat was grounded in clear, site-specific evidence of reliance, not mere utility.
Marmora at paras 2, 4, 6.

In contrast, no comparable site-specific or temporally connected evidence was presented at trial in this case. There was no proof that Blanding’s turtles necessarily relied on the site to carry on their life processes. 

Giving effect to the statute does not mean lowering or ignoring the requirement of proof. Indirect dependence still requires evidence that the area played a pivotal role on which existing members of the species relied. Reading “indirectly” to encompass land that merely could contribute to habitat without evidence of reliance by members of a species would expand the scope to an extent that renders the limiting language in ESA s. 2(2) meaningless.

[bookmark: _Toc220076115]A broad and purposive interpretation does not bridge evidentiary gaps

The Trial Justice placed significant reliance on the protective and remedial purpose of the ESA to justify a broad interpretation of habitat. CHL does not dispute the remedial nature of the ESA. However, the rule of law must be maintained. A finding of guilt despite a lack of proof for each statutory element is unjust and inconsistent with fundamental principles of fairness. This is especially significant in the context of a quasi-criminal prosecution, since the ESA carries significant penal and reputational consequences.
Trial decision at 12–13.

Ontario (Natural Resources and Forestry) v South Bruce Peninsula (Town), 2022 ONCA 315 (CanLII) at para 30.

Statutory purpose, however, is not fully determinative. The modern, purposive approach to statutory interpretation requires that the court’s interpretation is grounded in the statutory text and scheme and avoids outcomes that are unfair, unprincipled, or untethered from proof. Purpose informs meaning; it does not replace evidentiary requirements.
Wawanesa Mutual Insurance Co v Axa Insurance (Canada), 2012 ONCA 592 (CanLII) at para 34 [Wawanesa Mutual].

In ESA s. 2(2), the legislature expressly conditioned habitat protection on proof of dependence by existing members of a species. This provision reflects an intentional policy choice to protect species robustly, rather than speculatively.
ESA, s 2(2).

Making a finding of guilt despite a lack of proof for each statutory element is unjust and inconsistent with fundamental principles of fairness. This determination is especially significant in the context of a quasi-criminal prosecution, since the ESA carries significant penal and reputational consequences.

The OCJ did not err in its interpretation of habitat under ESA s. 2(2). Its application of the statutory requirement of direct or indirect dependence was correct in law.

[bookmark: _Toc220076116]Issue 2: The General Habitat Description is neither a legal document nor legal instrument and does not conclusively prove that Blanding’s turtles used the Site at the time of CHL’s alleged offence

As a threatened species under the ESA, the Blanding’s turtle receives general habitat protection that the MNRF further clarifies through a species-specific GHD. The GHD is a generic, technical document that describes which areas of habitat would be protected for the Blanding’s turtle, based on the general habitat definition in the ESA. General habitat protection does not include areas where the turtles formerly occurred or have the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes, in accordance with ESA s. 2(2).  
GHD at 1.

ESA, s 2(2).

The GHD is neither a legal document nor legal instrument. Rather, it is a non-binding, non-legal instrument issued by the executive to administer statutes and guide policy—not judicial—decision-making.
Friends of the Oldman River Society v Canada (Minister of Transport), [1992] 1 SCR 3 at 35, 1992 CanLII 110 (SCC) [Oldman River].

Lorne Sossin & Chantelle van Wiltenburg, “The Puzzle of Soft Law” (2021) 58:3 Osgoode Hall LJ 623 at 623.

Courts must clearly distinguish between legal and non-legal instruments, since non-legal instruments do not have the force of law.
Greater Vancouver Transportation Authority v Canadian Federation of Students — British Columbia Component, 2009 SCC 31 at para 58 [Greater Vancouver Transportation Authority].

Courts have commented on the distinction between legal and non-legal instruments in the environmental law context. In Oldman River, the SCC held that Parliament intended to provide the federal Minister of the Environment with the power to create legally binding guidelines through s. 6 of the Department of the Environment Act. The impugned guideline in Oldman River was “not merely authorized by statute” but required to be formally enacted by an Order in Council. This was in “striking contrast” with a Minister’s implicit power to issue non-legal instruments for the administration of statutes.
Oldman River at paras 44–45.

In Mathur, the Ontario Superior Court of Justice considered whether the Ontario government’s emissions reduction target and climate change plan were binding legal instruments. Both the target and plan were statutorily mandated by the Cancellation Act, which further sub-delegated the plan to the MECP and required it to be approved by the Lieutenant Governor in Council. The Court cited Oldman River to suggest that the plan and target would therefore have the force of law.
Mathur v Ontario, 2020 ONSC 6918 (CanLII) at paras 46, 63, 70 [Mathur].

The case at hand differs from Oldman River and Mathur, since GHDs are neither legally binding nor mandated by the ESA. They are an interpretive aid in the application of the ESA and provide policy advice about activities regulated by the Act.
Greater Vancouver Transportation Authority at para 63.

Mathur at para 64.

The ESA specifically provides for legal instruments to regulate habitat: under s. 56(1)(a), the Minister has the power to make species-specific habitat regulations prescribing an area as habitat for the purpose of clause (a) of the definition of habitat in s. 2(1). If no regulation exists for a species, its habitat is defined broadly under s. 2(1)(b). There is no habitat regulation for the Blanding’s turtle.
ESA, s 56(1)(a).

O Reg 832/21.

Habitat regulations provide greater legal certainty for ESA implementation and enforcement, since the areas they describe are definitively species habitat. A habitat regulation describes specific boundaries and features of areas where a species currently lives, previously lived, or is capable of living. These areas may be larger or smaller than that on which the species depends, directly or indirectly, to carry on its life processes, per s. 2(1)(b).
ESA, s 2(1)(b), s 56(3).

The OCJ correctly determined that the Trial Justice erred by relying on the GHD. Since the GHD is not a legal instrument, it does not have the same force as a habitat regulation. The GHD does not conclusively prove that Blanding’s turtles were using the Site at the time of CHL’s alleged offence, only that the Site might be used as habitat. It was therefore incorrect in law for the Trial Justice to attach the same weight to the GHD as if it were a legal instrument.

[bookmark: _Toc220076117]Issue 4: CHL would not have been convicted at trial if the new definition of “habitat” was in force when it was charged and tried

The new definition of “habitat” is part of an ongoing trend since 2019 that reflects the legislature’s intent to align the definition of “habitat” with the ESA’s purpose of balancing species protection with social and economic considerations. While the SCC was clear in Castonguay Blasting that environmental protection statutes are entitled “to a generous interpretation,” where the legislature has clearly narrowed the scope of interpretation, its intent must be respected. The new definition of “habitat” in the ESA does not leave any ambiguities requiring a generous interpretation.
Castonguay Blasting Ltd v Ontario (Environment), 2013 SCC 52 at para 9.

For an “animal species,” the new definition of “habitat” refers to a dwelling-place and the immediate surrounding area that is occupied or habitually occupied by one or more members of a species for five specific purposes: breeding, rearing, staging, wintering, or hibernating. This does not include areas where a species formerly occurred or has the potential to be reintroduced unless existing members depend on that area to carry on their life processes.
ESA, s 2(1)–(2).

The new definition of “habitat” narrows the scope of the ESA’s application by enumerating five specific uses for which a species must use an area. Migration was specifically excluded from the new definition. This is significant for the Blanding’s turtle, which favours migration and requires more than a single wetland to meet its needs.
Ontario, Ministry of the Environment, Conservation and Parks, Blanding’s Turtle 
(Emydoidea blandingii) in Ontario, Ontario Recovery Strategy Series (Toronto: MECP, 2019) at 9 [Blanding’s Turtle Recovery Strategy].

In Ostrander, the Ontario Court of Appeal accepted evidence that Blanding’s turtles travel long distances in search of nesting sites, food, and refuge. For example, female turtles can travel over 6,000 m during nesting migrations from May to July. The observed home ranges for Blanding’s turtles average between 120,000 m2 and 600,000 m2. In this case, the Site measures a mere 1,857.5 m2, which represents an insignificant portion of the Blanding’s turtles’ home range. Therefore, a conviction without direct evidence of Blanding’s turtles’ continuous or habitual occupation of the Site is unreasonable.
Prince Edward County Field Naturalists v Ostrander Point GP Inc, 2015 ONCA 269 (CanLII) at paras 14–15, 28.

GHD at 3.

Blanding’s Turtle Recovery Strategy at 7, 9.

OCJ decision at 3.

The Crown’s evidence does not prove that Blanding’s turtles were occupying the Site at the time of the alleged offence. However, the evidence may prove that turtles were habitually occupying the Site. Since “habitually” is not defined in the ESA, the modern approach to statutory interpretation dictates that the ordinary meaning of the word should be considered within the context, scheme, and object of the act and the legislature’s intent.
Rizzo at para 21.

Blue Star Trailer Rentals Inc v 407 ETR Concession Company Limited, 2008 ONCA 561 (CanLII) at paras 23–25.

These factors do not need to be addressed separately in every case, as together they ultimately serve to ascertain and understand legislative intent, including changes to the rights and obligations of companies such as CHL.
R v Guerrier, 2024 ONCA 838 (CanLII) at para 23.

Black’s Law Dictionary defines “habitual” as “customary” or “usual.”
Bryan A Garner, ed, Black’s Law Dictionary, 12th ed (Toronto: Thomson Reuters, 2024) sub verbo “habitual”.

The ESA’s purpose was also amended by the Protect Ontario by Unleashing our Economy Act, 2025. The old purpose was to identify and protect species at risk and their habitats as well as promote stewardship activities for the protection and recovery of these species. The preamble, however, acknowledged that protection must have “appropriate regard” to social and economic considerations, which is reflected in the ESA’s new purpose.
ESA, Preamble, s 1 as it appeared on 20 August 2024.

The ESA’s new purpose is to identify, protect, and conserve species at risk while accounting for social and economic considerations, including the need for sustainable economic growth in Ontario. This demonstrates that the statute must balance species protection and economic development, rather than having the more narrow approach of protection and conservation.
ESA, s 1, as amended by the Protect Ontario by Unleashing our Economy Act, 2025, SO 2025, c 4 - Bill 5, Schedule 2.

Wildlands League v Ontario (Natural Resources and Forestry), 2016 ONCA 741 (CanLII) at paras 8, 83 [Wildlands].

Through its amendments to the ESA, the legislature is clearly indicating that species protection and economic development in Ontario must coexist. This means that the ESA’s protection of individual species members and their habitats is not absolute. The ESA’s scheme is to provide a presumption of protection with tools to address social and economic conditions, recognizing that protection occurs within the context of human activities. ESA s. 10(1) is a broad prohibition against damaging or destroying the habitat of species at risk, but the Act provides for exemptions through permits, agreements, and other instruments.
Wildlands at paras 91–92.

Beyond the purpose clause in legislation, the SCC has stated that indications of legislative intent can be gleaned from debates in the Legislative Assembly of Ontario. Using legislative history as a tool to determine legislative intent is “an entirely appropriate exercise” and has often been employed by the SCC.
1704604 Ontario Ltd v Pointes Protection Association, 2020 SCC 22 at para 12.

R v Summers, 2014 SCC 26 at para 51 [Summers].

R v Gladue, [1999] 1 SCR 688, 1999 CanLII 679 (SCC) at para 25.

Rizzo at para 31.

The legislature is presumed to know the legal context in which it legislates. During the second reading for the Protect Ontario by Unleashing our Economy Act, 2025, the MECP asserted that the government must “protect Ontario from global economic uncertainty” by accelerating environmental approvals. He stated that in these “unprecedented times,” projects cannot wait for approvals while competitors in other jurisdictions advance.
Summers at para 55.

“Bill 5, Protect Ontario by Unleashing our Economy Act, 2025”, 2nd reading, Legislative Assembly of Ontario, Official Report of Debates (Hansard), 44-1, No 5 (29 April 2025) at 0950 (Hon Todd J McCarthy) [Bill 5 Hansard].

The Minister maintained that the previous approach to species protection and conservation was too complicated and lengthy, failing to deliver “the outcomes that Ontarians expect.” The MECP’s updated approach upholds the province’s environmental laws, ensuring that “strict environmental protections” do not impede investment but drive “economic prosperity.” These changes reflect the government’s intentions of enabling concurrent economic growth and species protection.
Bill 5 Hansard at 0950 (Hon Todd J McCarthy).

In 2019, the government made several amendments to the ESA in the More Homes, More Choices Act, 2019. This Act, which encourages housing developers like CHL, empowered the Minister to issue permits authorizing activities that would otherwise be prohibited by ESA s. 10 if the Minister opined that the main purpose of the activity would result in a significant economic benefit to Ontario and would not jeopardize a species’ survival or recovery. This legislative change reflects an ongoing policy shift towards greater accommodation of economic development within Ontario’s species protection scheme.
More Homes, More Choice Act, 2019, SO 2019, c 9 - Bill 108, Schedule 5, s 15(1).

The interpretation of “habitually” as “customary” or “usual” is reasonable, advances the purpose of the ESA, and reflects the legislature’s intent. Nonetheless, the Crown’s evidence still does not prove beyond a reasonable doubt that Blanding’s turtles were habitually occupying the Site.  
Wawanesa Mutual at para 35.

Mr. Snell’s testimony demonstrated that he did not have any confirmation or proof that Blanding’s turtles used the Site for nesting or thermogenic activities, which encompass the five uses in ESA s. 2(1)(b). Given that there is no evidence that existing members of the species depend on the Site to carry on their life processes, s. 2(2) does not apply.
OCJ Decision at 14, 17.

The Crown’s evidence does not support CHL’s conviction under the new definition of “habitat” in light of the legislature’s intent to facilitate concurrent species protection and economic development.

[bookmark: _Toc271703735][bookmark: _Toc220076118]SUBMISSIONS IN SUPPORT OF COSTS
The Respondent request that costs be awarded against the Appellants in accordance with the SEMCC’s Rules.

[bookmark: _Toc271703736][bookmark: _Toc220076119]ORDER SOUGHT
The Respondent requests that the appeal be dismissed and in doing so, uphold the acquittal entered by the OCJ.



[bookmark: Text6][bookmark: Text7]ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rd day of January, 2026.

_______________________________
[bookmark: Text3]Henry Challen


_______________________________
Shuaib Chauhan


_______________________________
Julia Singer

Counsel for the Respondent
Consolidated Homes Ltd.
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LEGISLATION AT ISSUE 

Endangered Species Act, 2007, S.O. 2007, c. 6 as it appeared on 20 August 2024

Preamble
Biological diversity is among the great treasures of our planet.  It has ecological, social, economic, cultural and intrinsic value.  Biological diversity makes many essential contributions to human life, including foods, clothing and medicines, and is an important part of sustainable social and economic development.

Unfortunately, throughout the world, species of animals, plants and other organisms are being lost forever at an alarming rate.  The loss of these species is most often due to human activities, especially activities that damage the habitats of these species.  Global action is required.

The United Nations Convention on Biological Diversity takes note of the precautionary principle, which, as described in the Convention, states that, where there is a threat of significant reduction or loss of biological diversity, lack of full scientific certainty should not be used as a reason for postponing measures to avoid or minimize such a threat.

In Ontario, our native species are a vital component of our precious natural heritage.  The people of Ontario wish to do their part in protecting species that are at risk, with appropriate regard to social, economic and cultural considerations.  The present generation of Ontarians should protect species at risk for future generations.

Purposes
1 The purposes of this Act are:
1. To identify species at risk based on the best available scientific information, including information obtained from community knowledge and aboriginal traditional knowledge.
2. To protect species that are at risk and their habitats, and to promote the recovery of species that are at risk.
3. To promote stewardship activities to assist in the protection and recovery of species that are at risk.

Definitions
2 (1) In this Act,
“habitat” means, 
(a) with respect to a species of animal, plant or other organism for which a regulation made under clause 56 (1) (a) is in force, the area prescribed by that regulation as the habitat of the species, or
(b)  with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding,
and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species as dens, nests, hibernacula or other residences; (“habitat”)

Definition of “habitat”, cl. (b)
(2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.

Prohibition on damage to habitat, etc.
10 (1) No person shall damage or destroy the habitat of,
(a) a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species; or
(b) a species that is listed on the Species at Risk in Ontario List as an extirpated species, if the species is prescribed by the regulations for the purpose of this clause.

Specified geographic area
(2) If the Species at Risk in Ontario List specifies a geographic area that a classification of a species applies to, subsection (1) only applies to that species in that area.

Exception, suspension of protections
(3) If a species is listed on the Species at Risk in Ontario List as an endangered or threatened species for the first time, the application of the prohibition in clause (1) (a) with respect to the habitat of the species is subject to any order made under section 8.1.

Regulations by Minister
56 (1) Subject to section 57, the Minister may make regulations,
(a) prescribing, for the purpose of clause (a) of the definition of “habitat” in subsection 2 (1), an area as the habitat of a species that is listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species;

Description of habitat
(3) Without limiting the generality of clause (1) (a), a regulation under that clause prescribing an area as the habitat of a species,
(a)  may describe the area by,
(i)  describing specific boundaries for the area,
(ii)  describing features of the area, or
(iii)  describing the area in any other manner;
(b)  may prescribe areas where the species lives, used to live or is believed to be capable of living; and
(c)  may prescribe an area that is larger or smaller than the area described by clause (b) of the definition of “habitat” in subsection 2 (1).







Endangered Species Act, 2007, S.O. 2007, c. 6, as amended by the Protect Ontario by Unleashing our Economy Act, 2025, S.O. 2025, c. 4 - Bill 5, Schedule 2

Purposes
1 The purposes of this Act are:
1. To identify species at risk based on the best available scientific information, including information obtained from community knowledge and Indigenous traditional knowledge.
2. To provide for the protection and conservation of species at risk while taking into account social and economic considerations including the need for sustainable economic growth in Ontario.

Definitions
2 (1) In this Act,
“habitat” means, subject to subsection (3), 
(a) in respect of an animal species,
(i) a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and
(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.
(b) in respect of a vascular plant species, the critical root zone surrounding a member of the species, and
(c) in respect of all other species, an area on which any member of a species directly depends in order to carry on its life processes; (“habitat”)

Definition of “habitat”
(2) For greater certainty, the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.

Same, old definition continued
(3) A reference to “habitat” in any of the following provisions is deemed to be a reference to the definition of “habitat” under subsection (1) as it read immediately before the transition date:
1. Any provision of an authorization granted under subsection 9 (5) before the transition date.
2. Any provision of an agreement entered into under section 16 before the transition date.
3. Any provision of a permit issued under section 17 or subsection 19 (3) before the transition date.
4. Any provision of an order made under section 27, 27.1, 28 or 41 before the transition date.
5. Any provision of this Act in respect of an instrument mentioned in paragraphs 1 to 4, and any amendment made to such an instrument, whether the amendment was made before or after the transition date.
6. Any provision of this Act as it applies to a person who was granted an authorization mentioned in paragraph 1, who entered into an agreement mentioned in paragraph 2, who was issued a permit mentioned in paragraph 3 or in respect of whom an order mentioned in paragraph 4 was made.
7. Any provision in a regulation made under clause 55 (1) (c) as it applies to a person if it applied to the person before the transition date.
8. In respect of Black Ash, any provision of this Act, the regulations or a permit issued under this Act.

Same
(4) For greater certainty, the definition of “habitat” continued under subsection (3) includes any area prescribed for the purpose of clause (a) of that definition in a regulation made under subsection 56 (1) (a) before the transition date.






More Homes, More Choice Act, 2019, S.O. 2019, c. 9 - Bill 108

SCHEDULE 5
ENDANGERED SPECIES ACT, 2007

15 (1) Clauses 17 (2) (c) and (d) of the Act are repealed and the following substituted:

(c) the Minister is of the opinion that the main purpose of the activity authorized by the permit is not to assist in the protection or recovery of the species specified in the permit, but,
(i) either of the following conditions will be or have been met:
(A) the Minister is of the opinion that an overall benefit to the species will be achieved within a reasonable time through requirements imposed by conditions of the permit, or
(B) subject to subsection (2.1), the person who would be authorized by the permit to engage in the activity has agreed to pay to the Agency any species conservation charge that is required by the permit,
(ii) the Minister is of the opinion that reasonable alternatives have been considered, including alternatives that would not adversely affect the species, and the best alternative has been adopted, and
(iii) the Minister is of the opinion that reasonable steps to minimize adverse effects on the species are required by conditions of the permit; or
(d) the Minister is of the opinion that the main purpose of the activity authorized by the permit is not to assist in the protection or recovery of the species specified in the permit, but,
(i) the Minister is of the opinion that the activity will result in a significant social or economic benefit to Ontario,
(ii) subject to subsection (2.1), the person who would be authorized to engage in the activity has agreed to pay to the Agency any species conservation charge that is required under the permit,
(iii) the Minister is of the opinion that the activity will not jeopardize the survival or recovery of the species in Ontario,
(iv) the Minister is of the opinion that reasonable alternatives have been considered, including alternatives that would not adversely affect the species, and the best alternative has been adopted, and
(v) the Minister is of the opinion that reasonable steps to minimize adverse effects on the species are required by conditions of the permit.
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