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[bookmark: _Toc271703729][bookmark: _Toc220075811]OVERVIEW AND STATEMENT OF FACTS
[bookmark: _Toc271703730][bookmark: _Toc220075812]Overview of the Respondent’s Position 
His Majesty the King (the “Crown” or “Appellant”) appeals to this Honourable Court on the interpretation and the evidentiary requirements for proving the existence of “habitat” under the Endangered Species Act, 2007, SO 2007, c 6 (“ESA”). Consolidated Homes Ltd. (“CHL” or the “Respondent”) asks this Honourable Court to dismiss the appeal. To do otherwise places developers in the untenable position of not knowing when their actions become unlawful.
The appeal arises from a finding that CHL unlawfully damaged Blanding’s turtle habitat between June 1 and August 5, 2018, contrary to paragraph 10(1)(a) of the ESA. CHL grubbed near Circle Lake in North Bay, Ontario (“Site”). CHL was convicted at trial (“Trial Decision”) and the Ontario Court of Justice judge, sitting as an appeal court (“Appeal Judge”), reviewed Justice of the Peace Nichols’s (“Trial Justice”) Trial Decision. The Appeal Judge set aside the conviction and entered an acquittal for CHL. 
CHL submits that the Appeal Decision should be upheld on the following grounds:
(a) The Appeal Judge did not err in finding that the Trial Justice improperly relied on sightings of Blanding’s turtles near, but not within, the Site;
(b) The Appeal Judge did not err in concluding that the Trial Justice improperly relied on the General Habitat Description for the Blanding’s Turtle, a non-binding scientific guidance document, as determinative of “habitat” under the ESA; and
(c) The Appeal Judge did not err in declining to find that Blanding’s turtles indirectly depended on the Site as habitat.
The Respondent further submits that, had CHL been charged under the amended definition of “habitat” introduced in 2025, the Trial Justice’s conviction would nonetheless have been erroneous.
This appeal should be dismissed. The Appeal Judge’s decision reflects a correct application of the ESA and strikes an appropriate balance between protecting species without preventing development.  
[bookmark: _Toc220075813]Statement of the Facts
[bookmark: _Toc220075814]CHL’s Ongoing Regulatory Compliance in North Bay 
The events giving rise to this proceeding occurred within the context of a longstanding 10-year regulatory relationship between CHL and the Ministry of Natural Resources and Forestry (“MNRF”). CHL has operated in the North Bay area as a developer for many years. In that capacity, CHL has been aware of the presence of Blanding’s turtles, their designation as a threatened species, and the need to consider their protection in development activities in and around the Circle Lake area.
In May 2010, CHL retained Rod Bilz (“Mr. Bilz”) of FRi Ecological Services to prepare an Environmental Impact Study (“EIS”). The EIS was prepared for an area near but not at the Site. The 2010 EIS identified specific activities that could negatively impact wetland habitat and species at risk, including the Blanding’s turtle. The Blanding’s turtle occurs around a variety of wetland types and ranges across most of southern Ontario, north to Sudbury and Sault Ste. Marie.
Judgment by Justice of the Peace P. Nichols, Trial Transcript of October 12, 2022 [Trial Decision] at 4. 
Ontario, Ministry of the Environment, Conservation and Parks, May 2017 Ontario Species at Risk Evaluation Report for Blanding’s Turtle (Emydoidea blandingii) at 3.
The EIS did not confirm that Blanding’s turtles were present or used the area as habitat.
Trial Decision supra at 4—5.
On March 2, 2017, the Ministry of Natural Resources and Forestry (“MNRF”) issued a stop work order to CHL for a small portion of the area proposed for condominium development on Wallace Road and Circle Lake Road.
Trial Decision supra at 5 and 11—12.
Following the stop work order, Mr. Bilz was retained to prepare a subsequent Site EIS regarding the condominium development. The study consisted of mapping, surveying, and anecdotal evidence. The study concluded that no Blanding’s turtle or other species at risk were observed on the property and the surrounding 120 meters.
Reasons for Judgment of Justice C. Mathias, Transcript from August 20, 2024 [Appeal Decision] at 15.
In November 2017, Mr. Bilz and the Ministry of Natural Resources and Forestry (“MNRF”) staff, including Shamus Snell (“Mr. Snell”), a Management Biologist, attended the site. They physically mapped the wetland boundary that was adopted in CHL’s development materials. Notably, this mapping did not determine that Blanding’s turtles use the area pertaining to the stop work order.  
Appeal Decision supra at 6 and 16.
The Site where CHL was charged for grubbing was outside of the area mapped as potential Blanding’s turtle habitat in November 2017.
R v Consolidated Homes Ltd, 2025 ONCA 41 [ONCA Decision] at para 10.
CHL also participated in presentations and meetings with MNRF, including: 
· an October 2017 presentation on the Blanding’s turtles and compliance options, and
· a February 2018 meeting regarding the condominium proposal and protection measures. 
Appeal Decision supra at 6, 16—17.
[bookmark: _Toc220075815]CHL’s Regulatory Approval and Grubbing
In June 2018, CHL became concerned about illegal garbage dumping occurring behind piles of dirt on the property. CHL undertook grubbing to address the dumping and stabilize the Site. 
Trial Decision supra at 8 and 13.
The Site in meters is approximately 30.48 by 60.496. 
Appeal Decision supra at 3.
On June 6, 2018, CHL contacted the North Bay Mattawa Conservation Authority (“Conservation Authority”), disclosed that levelling had begun, and applied for a Development Interference with Wetlands and Alterations (“DIA”) permit. A DIA is required in Ontario for projects near or within sensitive areas like wetlands, under the Conservation Authorities Act. The purpose of the DIA is to manage risks like flooding, erosion, and pollution.
Trial Decision supra at 8 and 13.
Appeal Decision supra at 3.
Conservation Authorities Act, RSO 1990, c C 27 at [CAA] s 28.1.
On June 12, 2018, Valeria Murphy (“Ms. Murphy”), a regulations officer with the Conservation Authority, attended the Site. Ms. Murphy did not observe any Blanding’s turtles. While acknowledging the Site’s potential to support habitat, Ms. Murphy did not identify it as Blanding’s turtle habitat at the time of her inspection.
Appeal Decision supra at 3 and 14.
On June 14, 2018, the DIA permit was issued, authorizing CHL’s grubbing. Ms. Murphy confirmed that CHL left a vegetated buffer of approximately 30 metres between the work and Circle Lake, and that grubbing stopped at the mapped boundary.
Trial Decision supra at 9.
Appeal Decision supra at 3 and 19.
[bookmark: _Toc220075816]The Offence
CHL was charged with unlawfully damaging or destroying the habitat of the Blanding’s turtles, contrary to paragraph 10(1)(a) of the ESA, for conduct alleged to have occurred between June 1 and August 5, 2018. 
Trial Decision supra at 2.
[bookmark: _Toc220075817]Evidence at Trial
At trial, the evidence relied upon to establish the presence of the Blanding’s turtle consisted of (collectively the “Sightings”):
· 2007: an unsworn sighting by a civilian near the Site;
· 2017: a reported sighting by Ministry staff near the Site; ((a) and (b) together are the “Before Sightings”)
· June 11, 2020: a photographed sighting by Maria Badilla, a local resident who saw a turtle at Circle Lake, not the Site, approximately two years after the grubbing occurred (the “2020 Sighting”).
Appeal Decision supra at 14—15.
Trial Decision supra at 9.
In addition to the sightings, a document titled the “General Habitat Description of Blanding’s Turtles” (“GHD”) was used by the Trial Justice. The document provides scientific guidance intended to clarify the areas of habitat protected for a species under the general habitat definition in the ESA.
The Trial Justice applied the GHD to conclude that the Site constituted “Category 2” Blanding’s turtle habitat. “Category 2” refers to waterbodies and wetlands, along with a 30-meter buffer around areas where Blanding’s turtles occur. 
Ontario, Ministry of the Environment, Conservation and Parks, General Habitat Description for the Blanding’s Turtle (Emydoidea blandingii) July 2013 (updated March 2021) [GHD] at 1.
Trial Decision supra at 5 —6.
The Crown’s case rested on (i) the proximity of the Site to Circle Lake, (ii) the Sightings, and (iii) Mr. Snell’s expert opinion about potential habitat function.
The statutory definition of habitat at the time was:
2(1) “habitat” means, [...]
(b) [...] an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding, [...]
2(2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry out their life processes.
ESA, supra para 1, ss 2(1) “habitat” and (2) as it appeared in August 2018.
Mr. Snell testified that the Site functioned as Blanding’s turtle habitat and that the grubbing damaged the habitat’s functions.
Trial Decision supra at 7 and 10.
However, on cross-examination, Mr. Snell acknowledged the area only had potential to be habitat. Mr. Snell conceded that he had no confirmation or proof that Blanding’s turtles used the Site where CHL dug for nesting, travel, or thermoregulation. The Appeal Judge referenced this concession, noting Mr. Snell agreed he did not have confirmation or proof that the land where CHL dug was habitat under the ESA.
Appeal Decision supra at 12—14.
ONCA Decision supra at para 39.
[bookmark: _Toc220075818]ESA Amendments to Definition of “Habitat” 
 In July 2025, the Province passed Protecting Ontario By Unleashing Our Economy (“Bill 5”). Bill 5 introduced an amended definition of “habitat” under subparagraph 2(a)(i).
The new definition of “habitat” is defined as [our emphasis added]:           
2(a)(i) a dwelling place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating and (ii) the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause. 
An Act to enact the Special Economic Zones Act, 2025, to amend the Endangered Species Act, 2007 and to replace it with the Species Conservation Act, 2025, and to amend various Acts and revoke various regulations in relation to development and to procurement, 2025, 44th leg, 1st Sess, Ontario, 2025 5 [Bill 5], Sched 2 at s 2(3).
[bookmark: _Toc220075819]Respondent’s Position with Respect to the Appellant’s Statement of Facts 
[bookmark: _heading=h.985p91eunlp7]The Respondent partially agrees with the Appellant’s statement of facts. However, there are essential facts which are absent or require correction.
[bookmark: _Toc220075820]Alleged Development Planning (2010)
The Appellant characterizes CHL as having planned a residential development south of Circle Lake beginning around 2010 and relies on a 2010 EIS to suggest that CHL contemplated development in known Blanding’s turtle habitat.
Factum of the Appellant Willms & Shier Moot Team 2026-05 [FOA] at para 8. 
The record does not support that characterization. There is no evidence in the cited material that CHL planned or pursued residential development at the Site. The 2010 EIS was prepared for broader land-use and environmental assessment purposes. It was not prepared in support of a condominium development, nor did it result in any such development. No condominium was built, and no development application proceeded on the basis of that report.
[bookmark: _heading=h.pougs5mqk38f][bookmark: _Toc220075821]The 2017 Stop Work Letter
 The Appellant describes the March 2017 stop work order and accompanying letter as evidence of regulatory enforcement.
FOA supra at para 10.
The March 2017 letter from the MNRF was advisory rather than prohibitive, indicating CHL should contact the Ministry if work was proposed outside the area subject to the stop work order to discuss avoidance measures or authorization.
[bookmark: _heading=h.mw0j59dnxsru][bookmark: _Toc220075822]Omission of Obtaining the 2018 DIA Permit 
The Appellant states that between June and August 2018, CHL undertook grubbing and that Conservation Authority officers later observed disturbed conditions at the Site.
FOA supra at para 12.
This account omits the key factual context that CHL applied for and obtained a DIA permit for the grubbing work. The permit was granted, reflecting CHL’s regulatory compliance.  
[bookmark: _Toc271703733][bookmark: _Toc220075823]THE RESPONDENT’S POSITION WITH RESPECT TO THE APPELLANTS’ QUESTIONS IN ISSUE
While the Crown provides thee questions on appeal, the SEMCC has granted leave on four distinct issues. With respect to these four issues on appeal, CHL submits: 
(d) The OCJ did not err in finding that the Trial Justice impermissibly relied on evidence of sightings of a Blanding’s Turtle outside the offence window.
(e) The OCJ did not err by finding that it was an error for the Trial Justice to rely on the GHD document.
(f) The OCJ did not fail to consider the part of the statutory definition of “habitat” that includes areas on which a species “indirectly depends.”
(g) The Trial Justice would have erred in convicting CHL if the new definition of “habitat” was applied.
[bookmark: _Toc271703734][bookmark: _Toc220075824]ARGUMENT
[bookmark: _Toc220075825]The Standard of Review is Correctness 
The standard of review the SEMCC must apply is correctness because the issues on leave allege errors of law. The issues do not dispute facts, but rather calls into question the application of the law by the Appeal Judge in her decision to overturn the conviction. 
Housen v Nikolaisen, 2002 SCC 33 [Housen] at paras 8—9.
The Provincial Offences Act (“POA”) and the rules governing the SEMCC further support a correctness review. On a secondary review under the POA, leave to appeal is only available where there is an error of law and it is essential in the public interest or for the due administration of justice that leave be granted. The SEMCC sits as an appellate court of last resort. In granting leave, the SEMCC has also classified these issues as issues of law. 
Provincial Offences Act, RSO 1990, c P 33 [POA] at s 131.
Willms & Shier Environmental Lawyers LLP, Willms & Shier Environmental Law Moot Official Competition Rules 2026 (Toronto: ELM, 2026) at rule 4.3.
Issues of law are reviewable on a correctness standard. The SEMCC, in its appellate function, must apply the law with no deference accorded to the lower decisions.
Housen supra at paras 8—9 and 36.
[bookmark: _Toc220075826]Issue One: The OCJ Did Not Err in its Treatment of the Sightings Outside the Offence Window

The Trial Justice improperly relied on the Sightings to characterize the Site as habitat. It was open to the Appeal Judge to find that this reliance constituted a legal error and rendered the conviction unreasonable.
Appeal Decision supra at 14 and 15.
The Appeal Judge reviewed the Trial Justice’s decision pursuant to subsection 120(1) of the POA. The Appeal Judge had the authority to set aside the conviction if she found it unreasonable or unsupported by the evidence. In rejecting reliance on the Sightings, the Appeal Judge acted squarely within the authority conferred by that provision. 
POA supra at s 120(1)(a)(i).
[bookmark: _Toc220075827]The Test for Overturning a Conviction is a Question of Law 
Whether a verdict was unreasonable is a question of law. The Appeal Judge committed no error of law in discounting the Sightings. She was entitled to a limited reweighing of the evidence while still according deference to the Trial Justice’s findings of fact.
R v Yebes, [1987] 2 SCR 168 [Yebes] at para 20.
R v Biniaris, [2000] 1 SCR 381 [Biniaris] at para 19. 
POA supra at s 120(1)(a)(i).
R v Zuber, [2004] OJ No 2989 [Zuber] at para 12. 
Criminal appellate jurisprudence has long recognized the test governing intervention on appeals from conviction under the Criminal Code. Both the Criminal Code and the POA provide that, on an appeal from a conviction, the court may allow the appeal where it concludes that, “the verdict should be set aside on the ground that it is unreasonable or cannot be supported by the evidence”. 
POA supra at s 120(1)(a)(i).
Criminal Code, RSC 1985, c C-46 at s 686(1)(a)(i).
Given the identical provisions in the Criminal Code and the POA, and the quasi-criminal nature of the offence in question, the test developed in the criminal law context should apply to this case. When dealing with regulatory offences, courts have adopted the existing Criminal Code jurisprudence. The ONCA Decision held that there is no basis to decline application of the conviction appeal test in the POA context.
Zuber at para 12.
ONCA Decision supra at para 26.
The Criminal Code and POA set out the applicable grounds for review when a court hears an appeal against a conviction. One of the grounds for setting aside a conviction is that it is “unreasonable”, or “cannot be supported by the evidence”.
POA supra at s 120(1)(a)(i).
Criminal Code supra at s 686(1)(a)(i).
In the relevant case law, the test for appellate intervention in overturning a conviction is “whether the verdict is one that a properly instructed jury acting judicially, could have reasonably rendered”. While the test first stated in Yebes refers to a jury, it also applies to a judge or a single trier of fact.
Yebes supra at para 23.
Biniaris supra at paras 19, 36—37 and 42.
Where the conviction is based on circumstantial evidence, the test is modified to whether the trier of fact could, “reasonably be satisfied that the accused’s guilt was the only reasonable conclusion available on the totality of the evidence”. The applicable burden of proof remains beyond a reasonable doubt. 
R v Villaroman, [2016] 1 SCR 1000 [Villaroman] at para 55.
The test asks whether another reasonable inference could be drawn from the evidence. If the answer is yes, then the verdict is not supported by the evidence. 
Applying the test requires the appeal court to re-examine, and to some extent, reweigh evidence. A verdict may be deemed unreasonable where the trial justice materially misapprehended the evidence, the reasons and verdict are inconsistent with the finding of facts made, or the trial justice was not alive to an applicable legal principle.
Yebes supra at para 25.
Villaroman supra at para 55.
R v Roebuck, 2024 ABCA 143 at paras 21 and 24.
The Crown submits that the Appeal Judge impermissibly reweighed the Sightings without a palpable and overriding error and without deference as required by the reasonableness standard of review. However, the reasonableness standard was not engaged here. Instead, the jurisprudence is clear that the appeal of a conviction is an error of law, which asks whether the verdict could reasonably have been reached by the trier of fact. 
FOA supra at para 37.
Housen supra at paras 10—11.
Yebes supra at paras 20 and 23.
[bookmark: _heading=h.18r21cjlomwu][bookmark: _Toc220075828]The Trial Justice Made Unreasonable Inferences About the Sightings 
The Sightings presented by the Crown could only provide circumstantial evidence that the Site was Blanding’s turtle habitat. On a review of the totality of the evidence, the Blanding’s turtle’s presence is not the only reasonable inference that could be drawn.
Villaroman supra at para 55.
The ONCA Decision further confirms that though the Trial Justice remains open to make circumstantial inferences about the species’ use of the Site, proof of use at the time of the offence is also required.
ESA supra at s 2(2).
ONCA Decision supra at para 33.
The Before Sightings predate the offence, some by more than a decade and were not at the Site itself. The 2020 Sighting similarly does not place a Blanding’s turtle at the Site within the alleged offence window. None of the Sightings demonstrate habituation in the form of life processes, as required by the ESA. 
Appeal Decision supra at 14 —15.
ESA supra at s 10. 
It was open to the Trial Justice to consider the Sightings as circumstantially demonstrating that the Site was habitat, but the Sightings alone do not meet the definition of habitat under the ESA. 
The MNRF conceded the Site was outside the area mapped as Blanding’s turtle habitat. Further, across multiple studies, reports, and meetings with surveyors, conservation agents, and ministry employees, the Site was only ever deemed to be potential Blanding’s turtle habitat. Across all these visits by government officials and environmental technicians, Blanding’s turtles were never sighted.
Trial Decision supra at 10.
Appeal Decision supra at 12—14.
On the totality of the evidence, it is unreasonable to claim that the only logical conclusion is that the Site was Blanding’s turtle habitat. When properly weighed, the Sightings do not contribute significant probative value to the determination of habitat because they are not at the Site and are not during the offence window. 
The Crown’s expansive reliance on circumstantial evidence would improperly classify vast areas of Ontario as Blanding’s turtle habitat under the ESA, despite those areas amounting only to potential habitat. The ESA is not intended to protect potential habitat. Such an interpretation is overexpansive and completely disrupts development in Ontario.
It was within the powers of the Appeal Judge to set aside the conviction on the basis that it was unsupported by the evidence, namely the evidence of the Sightings. 
The Appeal Judge correctly applied the legal test and found that based on the totality of the circumstantial evidence, including the Sightings, the conviction of CHL was not the only logical outcome. 
[bookmark: _Toc220075829]Issue Two: The OCJ Correctly Found the Trial Justice Erred in Relying on the GHD
The GHD is a guiding scientific document, not a legal instrument. The Appeal Judge did not commit any error in concluding that the Trial Justice impermissibly over-relied on the GHD. The Trial Justice used the GHD as a determinative basis for establishing the definition of “habitat” under the ESA. The Appeal Judge’s conclusion reflects a correct understanding of the legal status of the GHD and the limits on the use of non-binding policy documents in grounding penal liability.
The Appeal Judge did not exclude the GHD from consideration, nor did she hold that the document was incapable of providing contextual information. Rather, the Appeal Judge correctly recognized that the GHD is a technical guidance document, not a source of law. It was therefore an error for the Trial Justice to rely on the GHD as definitively establishing the statutory element of “habitat”. 
[bookmark: _Toc220075830]Statutes or Regulations Must Define Penal Liability Under the ESA 
The ESA establishes quasi-criminal liability for damage to habitat, and as a penal statute, must be interpreted strictly. As such, the elements of the offence must be defined by statute or regulation, not by scientific guidance documents. 
R v Wigglesworth, [1987] 2 SCR 541 at para 24.  
The GHD was not enacted as a regulation under section 56 of the ESA, nor was it incorporated by reference into any binding legislative instrument. It therefore lacks the legal force required to impose obligations or ground penal consequences.
The Trial Justice treated the GHD as determinative of habitat status. By doing so, the Trial Justice allowed a non-binding policy document to substitute for the statutory definition of habitat set out in paragraph 2(1)(b) and subsection 2(2) of the ESA. The Appeal Judge correctly identified this as an error of law, because the GHD had not been subject to democratic scrutiny, displacing legislative supremacy. 
Canadian appellate jurisprudence has consistently drawn a firm line between guidelines and law. While policy documents may assist regulators and courts in understanding scientific or technical context, they cannot create enforceable legal standards or ground a conviction, unless authorized by statute. The Appeal Judge’s reasoning properly reflects this settled distinction.
In Ainsley Financial Corp v Ontario (Securities Commission), the Ontario Court of Appeal defined the difference between guidelines and regulations. The Court found that the Securities Commission statement at issue was valid only if it was non-binding guidance. It was invalid if it imposed mandatory, enforceable requirements, because the regulator lacked authority to make regulations.
Ainsley Financial Corp v Ontario (Securities Commission), 1994 2621 (ON CA) [Ainsley] at para 14.
The test in Ainsley has been adopted in environmental contexts. In Valley Rubber Resources Inc v British Columbia (Minister of Environment, Lands and Parks), the British Columbia Court of Appeal stated, “a non-statutory instrument cannot impose mandatory requirements enforceable by sanction; that is, the regulator cannot issue de facto laws disguised as guidelines”. 
Valley Rubber Resources Inc v British Columbia (Minister of the Environment, Lands and Parks), 2002 BCCA 524 [Valley Rubber] at para 28.
Further, the application of a document cannot be used to enforce a conviction. In Brett v Ontario (Board of Directors of Physiotherapy), the court held that a regulatory body cannot discipline or sanction a member solely for failing to comply with non-binding documents. Likewise, the alleged grubbing within 30 metres of the wetland boundary cannot, on its own, attract sanction because the GHD is a non-binding guidance document. The GHD cannot be relied upon as determinative of habitat or as a substitute for the statutory requirements under the ESA to ground a conviction. 
Brett v Ontario (Board of Directors of Physiotherapy), 1991 8286 (ON SCDC) at paras 35—36. 
As the GHD is a non-binding instrument, the GHD cannot impose mandatory requirements enforceable by sanctions, as described in Ainsley. 
[bookmark: _heading=h.ghnyu3f0x7zw][bookmark: _Toc220075831]The Trial Justice Substituted Policy Guidance for the Statutory Habitat Definition 
Even if the GHD were considered as part of the evidentiary matrix, it could not cure the deficiencies in the Crown’s case. The introductory paragraph of the GHD contemplates habitat as an area actually used by existing members of the species. It does not transform areas of potential or speculative use into habitat. The GHD states, “General habitat protection does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry out their life processes”. 
GHD supra a 1. 
 The Trial Justice’s reliance on the GHD effectively bypassed the statutory requirement in subsection 2(2) of the ESA. The ESA expressly excludes areas where a species formerly occurred or may occur unless existing members depend on that area to carry out life processes. 
Further, multiple experts and individuals such as Mr. Bilz, Mr. Snell, Ms. Murphy and MNRF staff, only make reference to the lands as potential habitat. 
Appeal Decision supra at 3 and 12—14.
ONCA Decision supra at para 39.
The Appeal Judge was correct to find the Trial Justice over-relied on the GHD. Rather than requiring evidence that Blanding’s turtles depended on the site during the offence period, the Trial Justice erred in concluding use at the time of the offence from generalized characteristics and policy descriptions. That approach is inconsistent with both the statutory text and the evidentiary discipline required in a penal prosecution.
[bookmark: _heading=h.51rq13odagfg][bookmark: _Toc220075832]The Appeal Judge’s Approach Preserves Environmental Expertise and Legislative Authority
The Appeal Judge’s characterization of the GHD as “not a legal document” was correct. It was a statement about the document’s status. The Crown itself conceded before the SEMCC that the GHD is not legally binding. The Appeal Judge’s observation did not diminish the ESA’s protective purpose; it reaffirmed that prosecutions must be anchored in statute, not guidance.
FOA supra at paras 43—45. 
The Crown’s appeal mischaracterizes the Appeal Judge’s reasoning as rejecting scientific evidence. The Appeal Judge did not reject the scientific evidence. Rather, the Appeal Judge accepted the role of expert evidence but correctly refused to elevate a non-binding guidance document into a source of legal authority. Courts routinely consider guidance while maintaining that liability rests on statutory elements, not policy instruments. The Appeal Judge’s approach preserves this essential distinction.
FOA supra at paras 44—46. 
Valley Rubber supra at para 27.
Ainsley supra at para 14.
The Appeal Judge’s decision strengthens environmental compliance by affirming the supremacy of the ESA. The Legislature has expressly chosen, where appropriate, to define habitat through regulation, and has done so for numerous species under the ESA. The absence of a habitat regulation for Blanding’s turtles reflects a legislative choice. Courts may not fill that gap by allowing non-binding guidance to assume the role of law. 
 As such, the Appeal Judge correctly held that the Trial Justice committed an error of law by treating the GHD as a legal instrument capable of establishing habitat under paragraph 10(1)(a) of the ESA. 
[bookmark: _Toc220075833]Issue Three: The OCJ Did Not Err When Considering “Indirect Dependence” of Habitat 
With respect to indirect dependence, the only question is whether the Appeal Judge misinterpreted or misapplied the statutory definition of “habitat” under the ESA. She did not.
POA supra 120(1)(a)(i).
The Appeal Judge identified the correct legal test and recognized both direct and indirect habitat dependence. Her conclusion that the Crown failed to do so reflects a proper application of the law to the evidentiary record. The decision discloses no misinterpretation or misapprehension of the ESA. Absent an error of law, there is no basis for appellate intervention.
Even if this Court were to conclude that the Appeal Judge erred in her legal analysis, this appeal must still fail. The Crown did not establish the actus reus of the offence through indirect use. The Crown failed to prove, beyond a reasonable doubt, a causal connection between indirect use and any life process of the Blanding’s turtle. Without such a nexus, the statutory elements of habitat are not made out. 
Under either analysis, the Appeal Judge made no error of law in her interpretation or application of the law for this Court to correct. 
[bookmark: _Toc220075834]There are No Grounds for the SEMCC to Overturn the Appeal Judge’s Findings
The Appeal Judge found the Trial Justice’s conviction was unreasonable or unsupported by the evidence. The review by the SEMCC is limited to questions of law alone on a correctness standard. The question before the SEMCC is whether the Appeal Judge was correct in her understanding and application of the statutory definition of habitat. The Appeal Judge’s decision reveals no error of law. 
POA supra at s 120(1)(a)(i). 
The Appeal Decision rests on the finding that habitat was not established at the time of the alleged offence. This is a failure on the Crown to establish the actus reus of the offence at trial. The Crown was required to prove that the Site was used for life processes and that the Site was depended upon directly or indirectly by existing members of the species. 
Zuber supra at para 15.
Similar to the ESA’s definition of habitat, the federal Fisheries Act contains functionally the same language (See Tab VII). The Fisheries Act jurisprudence provides clarity on the interpretation of “depends on directly or indirectly by existing members of the species”. The phrase refers to areas that the species usually depends directly or indirectly on for life processes. It excludes the use of the habitat in rare instances. The Appeal Judge found the Trial Justice’s decision was unreasonable because the evidence did not establish use, direct or indirect, at the time of the offence.
Fisheries Act, RSC, 1985, c F 14 [Fisheries Act] at s 2(1).
R v Bowcott, 1998 CarswellBC 2162 at para 22.
POA supra at s 120(1)(a)(i). 
Absent an error of law, there is no reason to interfere with the Appeal Judge’s decision. For there to be an error of law for this court to correct, the Appeal Judge must have shown a fundamental misunderstanding or misapprehension of the ESA. 
R v JMH, 2011 SCC 45 at para 29.
R v Hodgson, 2024 SCC 25 at para 19.
There was no misunderstanding or misapprehension of the ESA. The Appeal Judge cited the correct definition of habitat, which includes both direct and indirect dependency, during her oral reasons. The ONCA’s Decision found no misapprehension of the Appeal Judge’s understanding of this definition. This shows at a minimum that the Appeal Judge was aware of and alive to the proper definition, despite the Crown’s submission.
Appeal Decision supra at 11. 
ONCA Decision supra at para 40—41. 
FOA supra at para 61.
The Crown submits that the Appeal Judge erred by failing to expressly reference the indirect uses of habitat provided by Mr. Snell. However, a judge’s failure to refer to individual pieces of evidence does not, in itself, constitute an error of law. Appellate review does not require a judge to address every piece of evidence in the record. The absence of such references does not demonstrate that the evidence was ignored or misunderstood.
FOA supra at para 49.
R v Morin, [1992] 3 SCR 286 at para 18.
The legal requirement instead is that the reasons, read as a whole, are sufficient to explain why the judge reached the conclusion they did. The Appeal Judge met this standard by explaining why the evidence did not establish habitat use at the time of the offence. 
The reasons provided by the Appeal Judge were understood and upheld as revealing no error in law. The SEMCC should reach the same conclusion and not interfere with the Appeal Judge’s finding. 
ONCA Decision supra at para 41.
[bookmark: _Toc220075835]The Crown Failed to Introduce Evidence to Support Indirect Dependence
In the alternative, even if the Appeal Judge was required to address individual pieces of indirect evidence, there is no error of law. The Crown failed to adduce evidence of indirect use to support a conviction.
Under the Fisheries Act, there is a body of case law that considers it necessary to identify the habitat areas on which the species depend and relate them to the various life processes (i.e. spawning grounds and nursery, rearing, food supply and migration areas).
Fisheries Act supra at s 2(1).
Bowcott supra at para 22.  
R v St Paul (Town), [1993] AJ No 953 at para 51.
Under the ESA, the equivalent would be a requirement to relate the habitat area to life processes such as reproduction, rearing, hibernation, migration or feeding. 
ESA supra at s 2(1)(b). 
The Crown introduced circumstantial evidence of alleged direct use and causally linked the Site’s disturbance to life process of the Blanding’s turtle. For direct uses, Mr. Snell stated that the removal of the vegetation affected the turtles’ thermal regulation opportunities, removal of the vegetation made the site less valuable as a nesting habitat, as eggs and young would be more susceptible to predators, and the work was done without exclusion fencing to prevent harm to turtles on the site. 
Trial Decision supra at 7.
However, the Crown failed to make this link between damage and life processes for the indirect uses. For indirect uses, Mr. Snell stated the removal of the vegetation reduced the food supply (vegetation) for the food source (insects) of Blanding’s turtles; the grubbing resulted in increased erosion and increased sedimentation in the adjacent water; the grubbing resulted in the removal of vegetation that acted as a buffer from nutrient runoff; and the earth pushed to the wetland edge diminished the water supply to the wetland. 
Trial Decision supra at 7.
None of these examples of indirect uses links the alleged damage to a life process of the Blanding’s turtle. Without this link between damage and life processes, the actus reus cannot be established. 
Trial Decision supra at 7.
The impacts on Blanding’s turtle’s food sources’ food supply provides the strongest evidence of an indirect use linked to a life process (feeding). However, the SEMCC should disregard this example as it is too remote. Mr. Snell stated that the Site reduced the food supply, not for the Blanding’s turtle, but reduced the food supply for insects that the Blanding’s turtle feeds on.
Trial Decision supra at 7.
If accepted as an indirect use, most lands in Ontario could likely be linked to a tertiary food chain source of an ESA-listed species. The ONCA Decision notes the correct approach, stating that an indirect use linked to a life process would be the destruction of habitat of a food source of the Blanding’s turtle, not the destruction of a food source’s food supply.
ONCA Decision supra at para 39.
The examples Mr. Snell provides related to potential wetland effects could diminish the area’s suitability for Blanding’s turtles. However, the Crown failed to link these changes to any life process, as defined in the ESA.
ESA supra at s 2(1)(a).
In addition, CHL was granted a DIA permit that allowed them to make changes that impacted the wetland. Any impacts to the wetland were authorized under the CAA and should not form the basis of a conviction under the ESA. 
CAA supra at s 28.1(1). 
For the conviction to stand, the Crown was required to link any indirect uses to the Blanding’s turtle’s life processes. While the Crown attempted to establish a link for alleged direct uses, the Crown failed to establish any comparable nexus for indirect uses. It was not a failure of the Appeal Judge to set aside the conviction because there was no evidentiary basis, direct or indirect, for the finding.
[bookmark: _Toc220075836]Issue Four: The Amended ESA Definition of Habitat Does Not Support a Conviction Against CHL  
The Site fails to meet the ESA’s amended habitat definition, foreclosing any finding that CHL damaged habitat.
Bill 5 deliberately amended the ESA, to narrow the definition of habitat. The amended definition of habitat for an animal species is a dwelling place which is occupied by a member of the species for breeding, rearing, staging, wintering, or hibernating. 
Bill 5 supra at s 2(3). 
Notably, this definition eliminates the language that allowed for indirect indicators of habitat. 
ESA supra at s 2(2).
[bookmark: _Toc220075837]The Amended Definition Fails to Establish Habitat as a Dwelling Place 
The evidentiary record before the lower courts was insufficient to satisfy the former, broader definition of habitat. On a correctness review, the existing evidentiary record cannot satisfy a narrower definition of habitat.
The Trial Justice relied on predominantly circumstantial and indirect evidence. This included the Sightings, the GHD, and site surveys. This evidence indicates potential Blanding’s turtle habitat. None of these sources provide direct proof of Blanding’s turtles using the Site at the relevant time. Under the amended habitat definition, this indirect evidence cannot establish the Site as a dwelling place and cannot sustain a conviction.
Trial Decision supra at 10.
Appeal Decision supra at 7 and 14.
The only direct evidence on the record that could classify the Site as a dwelling place is a single eggshell fragment. The shell was not confirmed to be a Blanding’s turtle; the expert confirmed only that it was reptilian and could have originated from a snake.
Appeal Decision supra at 17.
Under the new definition of habitat, the shell alone would be grossly insufficient to categorize the Site as a dwelling place. There is no indication of a nest or den, and no evidence of occupation by a member of the species at the Site. As such, the evidence presented at trial is insufficient to convict CHL under the new ESA because it does not establish the existence of a dwelling place as required by the new definition of habitat. 
[bookmark: _Toc220075838]The Legislative Intent of the New Definition Supports CHL’s Position

The title of Bill 5 and amendments to the ESA demonstrate a narrow definition of habitat was intended by the Legislature. 
The SEMCC, like all judicial bodies, must interpret and apply law as set by the Legislature, including the ESA. Courts must first look to the plain meaning of the law. Where further interpretation is needed, courts must take a purposive approach, considering the entire concept and mischief of the law. 
Ruth Sullivan, Statutory Interpretation in the Supreme Court of Canada, 1999 30-2 Ottawa Law Review 175, 1999 CanLIIDocs 21 at 187 and 216.
The short title of Bill 5 is, Protect Ontario by Unleashing our Economy. This title highlights a focus on the economy, further emphasizing the narrow scope of the amendments. 
Bill 5 supra 1.
Through the mischief of Bill 5 and the debates during drafting, the Legislature demonstrably understood that the new definition of habitat would be narrow. 
Blanding’s turtles were specifically mentioned by Liberal MPP Mary-Margaret McMahon (“MPP McMahon”) in the Debates on second reading of Bill 5. MPP McMahon expressed concern that species, like the Blanding’s turtle, would not be captured by the new habitat definition. By their very nature, species such as the Blanding’s turtle do not occupy fixed dwelling places in a manner susceptible to direct proof as they are a roaming species.
Ontario, Legislative Assembly, Ontario Hansard (May 1, 2025). 
GHD supra at 3.
In response, Conservative MPP William Bouma stated that Bill 5 aligned Ontario with other provinces by shortening approval timelines for projects, such as mining developments.
Ontario, Legislative Assembly, Ontario Hansard (May 1, 2025). 
While Hansard cannot be relied upon as determinative of legislative intent, it may be consulted as contextual evidence of the Legislature’s purpose. Here, the Debates show that the Legislature considered the implications of the amended definition for Blanding’s turtles, and still chose to pass the ESA with this language. 
Re Rizzo & Rizzo Shoes, [1998] 1 SCR 27 at para 35.
Whether creating a definition of habitat that would exclude roaming species is “right” is not for this court to decide. The SEMCC’s jurisdiction is to interpret and apply the amended ESA, including its deliberately narrowed definition of habitat, to the facts of this case.
A finding that CHL did not breach the ESA under the new definition of habitat is consistent with the narrow interpretation of habitat as the Legislature intended.
[bookmark: _Toc220075839]Castonguay Does Not Apply to the Amended Definition 
In Castonguay Blasting Ltd v Ontario, the Supreme Court of Canada (SCC) held that a broad interpretation was required when interpreting environmental legislation. However, Bill 5 alters the purpose of the ESA, rendering the broad interpretive approach in Castonguay immaterial. 
Castonguay Blasting Ltd v Ontario, 2013 SCC 52 [Castonguay] at para 9.
In Castonguay, the SCC was interpreting the Environmental Protection Act (“EPA”). The SCC gives the EPA a purposive and expansive interpretation because the legislation is pursuing the objective of environmental protection. Specifically, the purpose of the EPA is to provide for the protection and conservation of the natural environment.
Environmental Protection Act, RSO 1990, c E 19 [EPA] at s 3.
Castonguay supra at paras 8—9.
The previous version of the ESA stated that the purposes of the Act included identifying species at risk, protecting species and their habitats, promoting species recovery, and encouraging environmental stewardship. These purposes mirrored those of the EPA and were directly tied to environmental protection objectives, as recognized in Castonguay.
ESA supra at s 1.
EPA supra at s 1.
Castonguay supra at paras 8—9. 
Bill 5 amended the purpose of the ESA to align with a narrower definition of habitat and the Legislature’s intent to prioritize economic development. The ESA no longer frames environmental protection as its sole guiding principle. While the new ESA continues to identify species at risk as a core purpose, the amendments prioritize a balance of competing interests. The ESA now qualifies the scope of protection by stating, “to provide for the protection and conservation of species at risk while taking into account social and economic considerations including the need for sustainable economic growth in Ontario”.
Bill 5 supra at s 1(2).
Mentions of promoting recovery for species at risk and promoting environmental stewardship were repealed from the ESA. 
Bill 5 supra at s 1(2). 
This purpose no longer reflects the purpose of the EPA, previously addressed in Castonguay. The broad interpretation in Castonguay does not apply to all legislation bearing the term environmental in the title, but rather must be assessed in its full context. 
Castonguay supra at para 8.
In changing the purpose provisions of the ESA the Legislature signaled its intention to not treat the ESA like other environmental statutes. The goal of the ESA is more nuanced than a direct priority of environmental protection.
Any expansive interpretation granted by the SCC in Castonguay does not apply to the new ESA and does not impact the new narrow definition of habitat. 
[bookmark: _Toc271703735][bookmark: _Toc220075840]SUBMISSIONS IN SUPPORT OF COSTS
The Respondent requests all reasonable costs incurred in the litigation to be awarded on a basis of partial indemnity.
[bookmark: _Toc271703736][bookmark: _Toc220075841]ORDER SOUGHT
The Respondent respectfully requests that this Honourable Court:
(h) Dismiss the appeal in its entirety;
(i) Affirm the decision of the OCJ setting aside the conviction and entering an acquittal in favour of CHL.; and
(j) Award the costs of this appeal to CHL on a partial indemnity basis.
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rd day of January, 2026.

_______________________________
Matthew Patten
_______________________________
Anuja Purohit
_______________________________
Rhiannon Szewczyk

Counsel for the Respondent
Consolidated Homes Ltd.
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[bookmark: _Toc220075843]LEGISLATION AT ISSUE
Bill 5, An Act to enact the Special Economic Zones Act, 2025, to amend the Endangered Species Act, 2007 and to replace it with the Species Conservation Act, 2025, and to amend various Acts and revoke various regulations in relation to development and to procurement, 2025, 1st Sess, 44th Leg, Ontario, 2025 (assented to June 5, 2025)

SCHEDULE 2 ENDANGERED SPECIES ACT, 2007 
1 (2)  Paragraphs 2 and 3 of section 1 of the Act are repealed and the following substituted: 
2. To provide for the protection and conservation of species at risk while taking into account social and economic considerations including the need for sustainable economic growth in Ontario
2 (3)  The definition of “habitat” in subsection 2 (1) of the Act is repealed and the following substituted: “habitat” means, subject to subsection (3), 
(a) in respect of an animal species, 
(i) a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and 
(ii) the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause. 

Criminal Code, RSC 1985, c C 46

686 (1) On the hearing of an appeal against a conviction or against a verdict that the appellant is unfit to stand trial or not criminally responsible on account of mental disorder, the court of appeal
· (a) may allow the appeal where it is of the opinion that
· (i) the verdict should be set aside on the ground that it is unreasonable or cannot be supported by the evidence
· 

Conservation Authorities Act, RSO 1990, c C 27
Permits

28.1 (1) An authority may issue a permit to a person to engage in an activity specified in the permit that would otherwise be prohibited by section 28, if, in the opinion of the authority,
(a) the activity is not likely to affect the control of flooding, erosion, dynamic beaches or unstable soil or bedrock;
(b) the activity is not likely to create conditions or circumstances that, in the event of a natural hazard, might jeopardize the health or safety of persons or result in the damage or destruction of property; and
(c) any other requirements that may be prescribed by the regulations are met. 2017, c. 23, Sched. 4, s. 25; 2022, c. 21, Sched. 2, s. 9 (1).

Endangered Species Act, 2007, S.O. 2007, c 6 as it appeared in August 2018

Purposes
1. The purposes of this Act are:
1. To identify species at risk based on the best available scientific information, including information obtained from community knowledge and aboriginal traditional knowledge.
2. To protect species that are at risk and their habitats, and to promote the recovery of species that are at risk.
3. To promote stewardship activities to assist in the protection and recovery of species that are at risk.  2007, c. 6, s. 1.

Definitions
2.  (1)  In this Act,
“habitat” means,
(a) with respect to a species of animal, plant or other organism for which a regulation made under clause 55 (1) (a) is in force, the area prescribed by that regulation as the habitat of the species, or
(b) with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding

Definition of “habitat”, cl. (b)
(2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.  2007, c. 6, s. 2 (2).

Prohibition on damage to habitat, etc.
10. (1) No person shall damage or destroy the habitat of,
(a) a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species; or
(b) a species that is listed on the Species at Risk in Ontario List as an extirpated species, if the species is prescribed by the regulations for the purpose of this clause.  2007, c. 6, s. 10 (1).
Habitat regulations
56. (1) If a species is listed on the Species at Risk in Ontario List as an endangered or threatened species, the Minister shall, not later than the date described in subsection (2),
(a) give notice to the public under section 16 of the Environmental Bill of Rights, 1993 of a proposal to make a regulation under clause 55 (1) (a) that would prescribe an area as the habitat of the species

Environmental Protection Act, RSO 1990, c E 19

Purpose of Act
3 (1) The purpose of this Act is to provide for the protection and conservation of the natural environment.  R.S.O. 1990, c. E.19, s. 3.

Fisheries Act, RSC, 1985, c F 14

Definitions
2 (1) In this Act,
fish habitat means water frequented by fish and any other areas on which fish depend directly or indirectly to carry out their life processes, including spawning grounds and nursery, rearing, food supply and migration areas; (habitat)

Provincial Offences Act, RSO 1990, c P 33

Orders on appeal against conviction, etc.
120 (1) On the hearing of an appeal against a conviction or against a finding as to the ability, because of mental disorder, to conduct a defence, the court by order,
(a) may allow the appeal where it is of the opinion that,
(i) the finding should be set aside on the ground that it is unreasonable or cannot be supported by the evidence,
Appeal to Court of Appeal
131 (1) A defendant or the prosecutor or the Attorney General by way of intervention may appeal from the judgment of the court to the Court of Appeal, with leave of a judge of the Court of Appeal on special grounds, upon any question of law alone or as to sentence.
Grounds for leave
(2) No leave to appeal shall be granted under subsection (1) unless the judge of the Court of Appeal considers that in the particular circumstances of the case it is essential in the public interest or for the due administration of justice that leave be granted.
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