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[bookmark: _Toc271703729][bookmark: _Toc220019273]OVERVIEW AND STATEMENT OF FACTS
[bookmark: _Toc271703730][bookmark: _Toc220019274]Overview of the Respondent’s Position 
This appeal concerns the balance between protecting species and economic development. The Ontario Court of Justice did not err by acquitting Consolidated Homes Ltd. after they were charged for grubbing a small, polluted area of their worksite. For this reason, the appeal should be dismissed. 
Consolidated Homes Ltd. (“CHL”) is a responsible and experienced residential developer. In constructing a condominium development near Circle Lake in North Bay, they went to great lengths to promote environmental stewardship by preparing an environmental impact study. CHL maintained a positive working relationship with the Ministry of Natural Resources and Forestry (“MNRF”) to identify and mitigate any impacts of their development on the habitat of the Blanding’s turtle (the “Turtle”). 
From June 1st to August 5th, 2018, CHL was charged under s 10(1)(a) of the Endangered Species Act, 2007, SO 2007, c6 (the “ESA”) for grubbing Turtle habitat. At trial, Justice of the Peace P. Nichols (the “Trial Justice”) found CHL guilty. 
The evidence, however, did not establish beyond a reasonable doubt the area in issue met the conditions necessary to constitute habitat under ss 2(1)(b) and 2(2) of the ESA: dependence for an essential life process or a residence of members of the species that exist in the region of the offence. The Ontario Court of Justice (the “OCJ”) was correct in determining that the Trial Justice erred finding these conditions met at the small and polluted area that was grubbed (the “Site”). 
The Trial Justice heavily relied on one expert witness, Mr. Snell, who could only go so far as to say there is a potential for the use of the Site as habitat. 
On appeal, the OCJ found that the Trial Justice erred by relying upon outdated sightings and a non-site-specific General Habitat Description (the “GHD”). The OCJ further determined that the Trial Justice failed to consider several facts which led to the improper conclusion that the Site is Blanding’s turtle habitat under the ESA. 
In the judgement under appeal, the Ontario Court of Justice (“OCJ”) correctly acquitted CHL of the Trial Justice’s ruling. The OCJ found the weight placed on the sightings and GHD was misplaced and the evidence could not establish the offence beyond a reasonable doubt. 
[bookmark: _Toc271703731][bookmark: _Toc220019275]Respondent’s Position with Respect to the Appellants’ Statement of the Facts
The Respondent raises no issue with the Appellant’s statement of facts but to provide context about the Site and CHL’s efforts to develop responsibly. 
CHL is an experienced developer in the North Bay region. Aware of the importance of preserving the habitat of species at risk and their role of environmental stewardship during development, CHL had an environmental specialist, Mr. Bilz, prepare an environmental impact study on their behalf in May of 2010. 
R v Consolidated Homes Ltd. (12 October 2022), North Bay (OCJ) p 4 lines 15-20 [Trial]  
Following the issuance of the stop order on March 2nd, 2017, Mr. Bilz, Mr. Snell and employees from the MNRF mapped the boundary of the wetland in relation to the CHL’s planned condominium development. CHL adopted this new wetland boundary.
R v Consolidated Homes Ltd. (20 August 2024), North Bay (OCJ) p 16 line 20-25 [OCJ]
In meetings between CHL and the MNRF, the wetland boundary was adjusted in late 2017. The purpose of these meetings were to discuss the condominium development plan and how to best protect Turtle habitat. 
OCJ p 16 line 30; p 17 lines 5-10
Finally, the Site is notably small, only 0.4 acres, and dirt piles were hastily cleared before a permit was issued due to illegal dumping. On June 6th, 2018, CHL began leveling dirt adjacent to Wallace Road to prevent illegal dumping. The site that was cleared was small, 0.459 acres or 100 by 200 feet. CHL applied for a permit and informed the North Bay-Mattawa Conservation Authority of the clearing activities. That permit was issued on June 14th 2018. 
OCJ p 18; p 3 line 5

[bookmark: _Toc271703733][bookmark: _Toc220019276]THE RESPONDENT’S POSITION WITH RESPECT TO THE APPELLANTS’ QUESTIONS IN ISSUE
The Respondent agrees with the Appellant’s questions in issue and answers as follows: 
1. The OCJ did not err by finding the sightings inadmissible in light of the requirement in ESA s 2(2) that requires ‘habitat’ be used presently, not by extirpated or reintroduced members of the species
2. The OCJ did not err by finding the General Habitat Description unhelpful because it is not site-specific
3. The OCJ properly applied the definition of ‘habitat’ and all the requirements of ESA s 2(1)(b) to the facts 
4. CHL would not have been convicted if the restrictive definition of habitat as amended in 2025 was in force in 2018

[bookmark: _Toc271703734][bookmark: _Toc220019277]ARGUMENT
[bookmark: _Toc220019278]Standard of Review
It is well-settled law that the standard of review that applies to questions of law is correctness. The first three issues on appeal are questions of law; therefore, a standard of correctness applies. The last issue is a not a decision under review thus a standard of review does not apply. 
Housen v Nikolaisen, 2002 SCC 33 at para 8.

[bookmark: _Toc220019279]B.	The OCJ Correctly Found That the Trial Justice Erred in Admitting the Pre and Post-Offence Sightings 
The OCJ correctly found that the Trial Justice erred in the treatment of the Blanding’s turtle sightings before and after the offence. Habitat must be interpreted within the applicable statutory scheme, s 2 of the ESA, which the OCJ correctly applied. The OCJ’s decision demonstrates (i) the pre and post-offence sightings were inadmissible and could not prove the Site was Turtle habitat at the time of the offence; (ii) Mr. Snell’s reliance on the previous sightings was problematic due to their immaterial nature; and (iii) when interpreted properly, the ESA requires habitat be proven for the time of the offence, not before or after.
[bookmark: _Toc220019280](i)	The pre and post-offence sightings were inadmissible and could not prove the Site was Turtle habitat at the time of the offence.
The pre and post-offence sightings were inadmissible and failed to establish the Site as Turtle habitat the time of the offence. The Site must be established as habitat at the time of the offence, beyond a reasonable doubt, to prove that an offence occurred under the ESA. 
Section 2(1)(b) states that habitat, with respect to species not covered by the regulations includes an area that a species depends, directly or indirectly on, to carry on its life processes. Further, s 2(2) creates a statutory carve-out on what may be considered habitat. It excludes former habitat, where a species was present in the past, or a habitat where an endangered species may be reintroduced but is not currently residing.  
Contrary to the Appellant’s submission that the OCJ erroneously disturbed the Trial Justice’s evidentiary findings, the Respondent submits it was unnecessary for the OCJ to establish a palpable and overriding error because admissibility of evidence is a question of law, reviewed on a correctness standard. The Trial Justice’s reliance on the 2007 and 2017 sightings to find that Turtles were at the Site at the time of the offence was an error of law because s 2(1)(b) and 2(2) impacted the materiality and relevance of the sightings, rendering them inadmissible. In the alternative, if the sightings were marginally relevant, it would not prove habitat beyond a reasonable doubt with a correct interpretation of habitat. The Respondent cannot be convicted under s 10(1)(a) if the Turtle were once present at the Site but were no longer present at the time of the offence. The sightings were inadmissible.
Factum of the Appellant, 2026-09 at para 32 [Appellant] 
R v Starr, 2000 SCC 40.
R v Simpson, 1998 CanLII 89, [1988] 1 SCR 3 (SCC).
To convict a party under s 10(1)(a) of the ESA, one must properly interpret habitat. Applying the modern principle of statutory interpretation, the words of an Act are to be read in their context, in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament. Applying the modern principle of statutory interpretation to s 2 of the ESA, habitat is defined as an area where a species currently depends on, not one that they no longer depend on. It follows that to enter a conviction under ESA s 10(1)(a) for the damage of habitat, the Site had to be habitat at the time of the offence.
Rizzo & Rizzo Shoes Ltd. (Re), 1998 CanLII 837, [1998] 1 SCR 27 (SCC) at para 21 [Rizzo]
The 2007 and 2017 sightings provide circumstantial evidence that Blanding’s turtles may have used the site as habitat at other times, but relying on these sightings to establish habitat at the time of the offence requires unrealistic inferences. As Paciocco et al explain, “circumstantial evidence addresses a material issue only indirectly, requiring inferences to be drawn before it is of use in resolving the material issue”. The pre-offence sightings do not demonstrate that the Turtles were using the Site to carry on their life processes at the time of the offence.
D. Paciocco, P. Paciocco & L. Stuesser, The Law of Evidence, 8th ed (University of Toronto Press, 2020) p 36. [Paciocco]
The pre-offence sightings are circumstantial and have limited probative value to proving Turtle habitat at the Site. They lack a temporal connection to the date of the offence and are remote in time. Additionally, the sightings did not occur at the Site itself. At most, the pre-offence sightings suggest that Turtles were using Circle Lake generally as habitat in 2007 and 2017. However, these sightings fail to establish that the Site constituted Turtle habitat in June of 2018. The probative value of circumstantial evidence relies on the strength of the logical inference it purports to prove.
Material evidence is evidence that is directed to a key issue in the case. For evidence to be material to the determination of Turtle habitat at the time of the offence, it must be directed at proving Turtles use of the Site as habitat in 2018. Furthermore, the probative value of evidence depends on how decisive it is in proving or disproving the matter in issue.
Paciocco pp 36, 46.
The 2007 and 2017 sightings were immaterial to establishing the Site as Turtle habitat at the time of the offence. The admittance of these pre-offence sightings was a reversible error. Where the discretionary decision to admit evidence causes unreasonable prejudice, a reversible error occurs. The circumstantial evidence that Turtles were using the Site as habitat was deeply prejudicial without being material to the live issue at trial. No evidence of nests or other corroborating evidence was used to prove habitat. Rather, general information and historical sightings were used. Therefore, the OCJ was correct in finding that the sightings were inadmissible.
R v Savoy, 1997 CarswellBC 315 6 C.R. (5th) 61 (BCCA). at para 44
In addition to the evidentiary issues noted above, MNRF conducted inspections and found no evidence of Turtles at the Site at the relevant time, creating issues in finding a conviction beyond a reasonable doubt. The photos must be interpreted with the available facts. MNRF biologists could not determine the Site was Turtle habitat at the time of the offence.
OCJ p 14 line 20
The prior sightings lack probative value and are inconsequential in proving the material issue. The sightings support the inference that Turtles could have been at the Site at the relevant time but did not prove that they were present beyond a reasonable doubt.
Paciocco p 46
The OCJ correctly held that the post-offence sighting evidence by Maria Badilla was inadmissible for two reasons. First, s 2(2) of the ESA expressly states that the definition of habitat excludes an area where a species has the potential to be reintroduced. Second, the evidence was neither material nor relevant to proving that the Site was Turtle habitat at the time of the offence.
Ms. Badilla took a photo of a Blanding’s turtle at Circle Lake on June 11th, 2020. This was entered as evidence for the purpose of establishing that Turtles were using the Site as habitat in 2018. However, relying on this evidence to make this inference is problematic. While Circle Lake is near the Site, it is not the Site. The photo was taken in 2020, which bears little connection with the offence date. The issue is not whether the Turtles were dependent on Circle Lake as habitat in 2020, it is whether they were using the Site as habitat at the time of the offence. Ms. Badilla’s evidence lacks a material and relevant connection to the issue, resulting in her evidence being more prejudicial than probative.
OCJ p 15 line 20 - p 16 line 5.
For evidence to be relevant, it must bear a logical connection with the fact it purports to prove. One of the foundational rules of admissibility is that information can be admitted as evidence only where it is relevant to a material issue in the case. The 2020 sighting at Circle Lake does not share a logical connection with the issue that Turtles were using the Site as habitat in 2018.
R v White, 2011 SCC 13 at para 36 [White].
Paciocco p 32.
The Trial Justice erred in admitting Ms. Badilla’s evidence, as it was irrelevant. Section 2(2) of the ESA expressly states that an endangered species’ habitat does not include former habitat, nor an area where they have the potential to be reintroduced. Even as circumstantial evidence, the 2020 sighting was insufficient to prove habitat at the time of the offence for the purpose of entering a conviction under s 10(1)(a) of the ESA. Put simply, a 2020 sighting of a Turtle, at a different location and two years after the date of the offence, is wholly insufficient to support a conviction. 
Furthermore, Turtles travel, thus Ms. Badilla’s photo even less material in proving habitat. Ms. Badilla’s 2020 photo could just as likely represent a transitory sighting, or a reintroduced species. However, this is pure speculation, as is the inference that the sighting supports the finding that the Turtle was using the Site as habitat in 2018.
Ministry of the Environment, Conservation and Parks, “Blanding’s turtle” (26 July 2024) 
The 2020 photo was irrelevant, and the OCJ was correct to exclude it because it does not support the proposition it was trying to make. As a matter of logic, a 2020 sighting does not prove the Site was habitat in 2018. Moreover, if the suggestion that a 2020 sighting related to whether the Site was habitat in 2018, ESA s 2(2) would decrease the probative value of the photo. If the 2020 photo proved habitat in 2018, that could make the 2020 photo of a Turtle a “reintroduced species”. 
R. v. Schneider, 2022 SCC 34 (CanLII), [2022] 2 SCR 619. at para 36. [Schneider]
[bookmark: _Toc220019281](ii)	Mr. Snell’s reliance on the previous sightings was problematic due to their immaterial nature.
At trial, Mr. Snell testified that they believed the Site was Turtle habitat at the time of the offence, relying on the eyewitness sightings from 2007 and 2017. The facts upon which an expert opinion is based must be found to exist before weight can be given to the expert’s opinion. This is also true for expert testimony that incorporates hearsay evidence.
R v Lavallee, 1990 CanLII 95, 1990 CarswellMan 377 at p 44 [Lavallee].
R v Abbey, 1982 CanLII 25, 1982 CarswellBC 230 at para 52 
Before weight can be placed on Mr. Snell’s testimony, the facts upon which they relied upon must be proven to exist. Mr. Snell’s testimony was not based on facts that were found to exist, specifically that the 2007 and 2017 sightings of Turtles at Circle Lake established Turtle habitat at the Site at the time of the offence. Additionally, on cross-examination, Mr. Snell was unable to definitively state that the Blanding’s turtles were using the Site as habitat at the time of the offence. Based on the foregoing, Mr. Snell provided testimony which relied upon facts which were not proven to exist and failed to establish that the Site was Turtle habitat in June of 2018.  
Lavallee at p 44.
OCJ p 14 line 20.
Mr. Snell’s reliance on the pre-offence sightings was problematic. The probative value of these sightings in relation to proving the Site as habitat in 2018 is low, and the resulting prejudicial effect is high. This is particularly so because s 2(2) of the ESA excludes previous habitat. Accordingly, Mr. Snell’s reliance on pre-offence sightings near – but not at – the Site become far less probative when considered alongside the relevant provision of the ESA. The statutory carve out under s 2(2) of the ESA does not impose a contemporaneity condition, rather, it requires the Crown to prove beyond a reasonable doubt that the Site was Turtle habitat at the time of the offence.
 Schneider at para 36.
In the absence of direct evidence, proving habitat under s 2 of the ESA, in this case required corroborating expert evidence. The Ontario Court of Appeal (“ONCA”) held that a project would cause serious and irreversible harm to Turtles. At issue was whether data on the size of the impacted population was required to find that the project caused an irreversible decline in the Turtle population. The ONCA determined that there was sufficient direct and expert evidence, and that the data on potential population decline was unnecessary. However, in this case, there is no such direct evidence, nor is there corroborating expert evidence.
Prince Edward County Field Naturalists v Ostrander Point GP Inc, 2015 ONCA 269 at paras 61 – 65 [PEC].
Unlike in PEC, Mr. Snell’s testimony was not corroborated by other expert witnesses or other direct evidence. The only corroboration was by way of eyewitness sightings. As detailed in PEC, absent direct evidence, there are few circumstances under which further expert evidence will suffice to prove the existence of habitat. In this case, the evidence required meaningful corroboration, which was not met by the pre-offence sightings. The 2007 and 2017 sightings have very limited probative value when balanced with the remaining evidence, such as the MNRF surveys, which stated that the Site was likely not being used as Turtle habitat. Evidence must not be interpreted in a vacuum. The evidence failed to establish beyond a reasonable doubt that the impugned area consisted of Turtle habitat at the time of the offence. As a result, the Trial Justice erred in convicting CHL. 
PEC at para 61.
OCJ p 14 line 20.
[bookmark: _Toc220019282](iii)	The OCJ did not create a contemporaneity requirement to convict under ESA s 10(1)(a).
The OCJ properly interpreted the definition of habitat in accordance with the legislation, which does not import a contemporaneity requirement. The ESA is clear on what habitat is and is not. The Appellant purports that the ESA attracts an expansive interpretation, and that the OCJ’s treatment of the 2007, 2017, and 2020 Turtle sightings created a contemporaneity requirement for the evidence required to establish habitat. With respect, the OCJ did no such thing.
Appellant at para 23.
The proper interpretation of s 2 of the ESA makes clear that habitat must be proven at the time of the offence. This is not a contemporaneity requirement, it is the basic principle that the elements of the offence must be met at the time of the offence, not ten years prior or two years later.
The OCJ makes no reference to a contemporaneity requirement, nor does it imply a contemporaneity requirement. The OCJ’s decision aligns with the modern principle of statutory interpretation, where provisions are interpreted within their legislative scheme. In considering the statutory carve out under s 2(2) of the ESA, the OCJ was not importing a contemporaneity requirement. Instead, the OCJ was applying the fundamental principle that to convict CHL, the Site was required to be habitat under s 2 of the ESA at the time of the offence. The potential existence of habitat at an area near the site before or after the offence fails to meet this requirement. The Crown failed to establish habitat at the time of the offence beyond a reasonable doubt, and the OCJ correctly acquitted CHL.
[bookmark: _Toc220019283]C.	The OCJ correctly held that the Trial Justice erred by relying on the General Habitat Description to support a conviction under s 10(1) of the ESA
The OCJ correctly held that the GHD was not a legal instrument and could not support a conviction under s 10(1)(a) of the ESA. This is due to its unauthoritative nature, as well as the fact it could not establish the Site as Turtle habitat. A review of the OCJ’s decisions shows:
(i) The GHD is a general, non-Site-specific document.
(ii) As the GHD is unspecific to the Site, it cannot be used to support a conviction under s 10(1)(a) of the ESA.
[bookmark: _Toc220019284](i)	 The General Habitat Description is a general, non-Site-specific document
A GHD is a technical, general-use document that provides insight on the habitat area of a protected species under the ESA. It was created by the executive branch of the Ontario government based on scientific research. It is a compilation of research, not subordinate legislation. It is not a legislatively authoritative, legally binding document and does not provide site-specific evidence for the purposes of the ESA.
GHD
The GHD does not and cannot provide site-specific habitat information for the Site of the offence. It only categorizes habitat to provide greater clarity on the species’ habitat, such as wetland information, and is broad in its scope.
The admissibility of the GHD is inconsequential to this appeal. If the GHD were admissible under the public document hearsay exception, it does not replace site-specific evidence. Evidence cannot be interpreted in a vacuum. It must be interpreted in the context of the other evidence. If the GHD was adduced for the truth of its contents, its contents are not site-specific enough to support a conviction beyond a reasonable doubt.
Appellant p 11.
It was unnecessary for the OCJ to describe the constitution of a legal instrument or legal document because it was clear that the GHD was narrative evidence. Narrative evidence is not adduced to prove a live issue, but to provide contextual information. The GHD does not prove the Site was habitat, it merely provided background context on the conditions of Turtle habitat in Ontario.  
White at paras 47-48.
Therefore, the OCJ was right to discuss the GHD’s legal nature. For the purposes of the trial, the GHD was an educational tool that provided background context on the Turtle habitat in Ontario. However, the GHD’s role should not be expanded or overstated. It was a general informational document discussing the entire province. It was not site-specific, nor did it have any legislative authority. The Trial Justice was entitled to consider the GHD, but its probative value remains low.
[bookmark: _Toc220019285](ii)	 The OCJ correctly held the GHD was not site-specific and thus could not support a conviction under s 10(1).
The GHD was not specific to the Site. Its contents discuss wetlands across the province of Ontario. To convict beyond a reasonable doubt, there must be more specific information about whether the Site itself was “habitat”. Due to a lack of hard data, expert testimony provides an essential role in environmental litigation. However, Mr. Snell’s testimony in this case incorporated and relied upon the GHD. In PEC, multiple experts agreed on a specific area. This case had one.
PEC.
Credible site-specific expert evidence is required to prove that an area is a species’ habitat, which was not provided in this case. Mr. Snell’s testimony was non-specific to the Site, which is insufficient to prove beyond a reasonable doubt that the Site was Turtle habitat at the time of the offence. There is no precedent to treat the GHD authority as a site-specific resource.
The Trial Justice relied on the GHD throughout their decisions. The OCJ rebutted:
…Her Worship also relied heavily on the GHD document…which is not a legal instrument and generic description of sites…while this Court is mindful that the GHD of Blanding’s turtles is a document produced by the Province of Ontario to provide greater clarity on the area of habitat protected for species as set out in the three categories of habitat it is not a legal document.
OCJ p 10 lines 20-30.
The OCJ establishes that the GHD does not conclusively demonstrate the Site was Turtle habitat at the time of the offence. Read in conjunction with the ESA, the GHD does not provide site-specific information, and cannot form the basis for a conviction. It does not prove beyond a reasonable doubt that the Site was Turtle habitat at the time of the incident.
A GHD for an endangered species is helpful to learn general information, but not to establish that the Site was habitat such that there could be a conviction beyond a reasonable doubt. It does not explicitly state the Site was habitat, nor does it allude to the Site being habitat. It is circumstantial and contextual. Without further direct evidence on the Site’s status as habitat, the GHD is insufficient.
[bookmark: _Toc220019286]D. 	The OCJ Correctly Interpreted and Applied the Definition of ‘Habitat’
The OCJ Decision shows proper consideration of the definition of ‘habitat’, specifically ESA s 2(1)(b), including indirect dependence on the Site by the Turtle. The OCJ’s focus on the lack of evidence of the Turtle’s presence anywhere near the Site in the summer of 2018, reveals that the OCJ properly understood and applied s 2(1)(b) in its full statutory context. When read together with s 2(2) it can be seen that the OCJ properly interpreted ‘habitat’ under the ESA. 
OCJ p 15 lines 5-10
The OCJ’s reasons demonstrate proper interpretation of ‘habitat’ by (i) correctly interpreting the concept of dependence in ESA s 2(1)(b) by ‘existing members of the species’, (ii) applying an interpretation that is consistent with the purpose of the ESA, and (iii) applying an interpretation that is not absurd.
[bookmark: _Toc220019287](i)	The OCJ correctly held that the Site was not ‘habitat’ due to the lack of evidence of dependence by ‘existing members of the species’
The OCJ gave sufficient consideration to the part of the definition of ‘habitat’ in s 2(1)(b) of the ESA, which includes the concept of a species’ indirect dependence on an area to carry on its life processes. The OCJ found that the Site was not habitat due to the lack of evidence at trial, not due to an error by the OCJ. 
For the Site to be ‘habitat’, the ESA is clear that the Turtle must use the Site for a life process. 
‘Habitat’ is defined in the ESA as follows: 
2 (1) “habitat” means,
(a) …
(b) with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding,
and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species as dens, nests, hibernacula or other residences
2 (2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.

Without regulations prescribing the habitat of the Turtle, clause (a) of s 2(1) is of no effect, leaving clause (b) the relevant definition of habitat applicable to the Blanding’s turtle. 
R v Consolidated Homes Ltd., 2025 ONCA 41 at para 5
The consideration of s 2(1)(b) is apparent by the OCJ’s frequent reference to the provision, stated correctly in full at page 11 of the transcript. Furthermore, Mr. Snell’s testimony was a significant factor in the OCJ’s decision to acquit CHL. Mr. Snell did not provide evidence of the presence of Turtles anywhere near the Site around the time of the offence. Looking for evidence for any presence around the time of the offence suggest that the OCJ was cognizant that s 2(1)(b) is not the exclusive definition of ‘habitat’ in the ESA. Section 2(2) requires of s 2(1)(b) the indirect dependence is by “existing members of the species”, the evidence must show indirect dependence closer to the time of the offence, which it did not in this case
OCJ p 11 lines 10-20 
OCJ p 15
To properly interpret ESA s 2(1)(b), the OCJ must consider the provision’s entire context, read in its grammatical and ordinary sense harmoniously with the scheme of the ESA, the object of the ESA, and the intention of the Legislature. 
Rizzo at para 21 
Opitz v. Wrzesnewskyj, 2012 SCC 55 (CanLII), [2012] 3 SCR 76 at para 36 [Opitz]
MediaQMI inc. v. Kamel, 2021 SCC 23 at para 39 [QMI]
One rule of statutory interpretation is that terms should not be interpreted without consideration of its surrounding terms. Ruth Sullivan explains this as follows:
The associated words rule is properly invoked when two or more terms linked by “and” or “or” serve an analogous grammatical and logical function within a provision. This parallelism invites the reader to look for a common feature among the terms. This feature is then relied on to resolve ambiguity or limit the scope of the terms. 
To properly interpret what constitutes indirect dependence on the Site by the Turtle, the OCJ should consider the uses or life processes the ESA s 2(1)(b) prescribes: “reproduction, rearing, hibernation, migration or feeding”. The OCJ should also consider places listed in ESA s 2(1)(b), namely, “dens, nests, hibernacula or other residences”. The common thread across these processes and residences is that each requires the species to be present and interacting with their habitat. 
Opitz at para 40
R. Sullivan, Construction of Statutes, 7th ed (LexisNexis Canada 2022) §8.06, [Sullivan], emphasis added 
Accordingly, the proper interpretation required the OCJ to determine the prescribed purpose of the Turtle’s dependence, directly or indirectly, on the Site. The list of prescribed purposes and dwellings required the courts to determine whether the Turtle’s dependence on the Site was for a prescribed purpose. The expert witnesses at trial must identify this specific requirement in order to prove that the Site is ‘habitat’; the OCJ’s review of the Trial Decision focused particularly on Mr. Snell’s evidence, who could not confirm dependence for any prescribed activity listed in ESA s 2(1)(b) at the Site. 
OCJ pp 12-14
In addition to being restricted by the use(s), the scope of the definition of ‘habitat’ is also restricted by users. The Site can only be habitat under the ESA if it would constitute habitat according to s 2(1)(b)’s prescribed uses, and the users are ‘existing members’ of the Blanding’s turtle according to s 2(2). Existing members of the species must be present somewhere in the vicinity of the Site. An interpretation that finds the temporal connection between the last sighting and the offence unlimited would be contrary to ESA s 2(2) which requires dependence by existing members of the Turtle. An interpretation that finds this spatial closeness to the offence boundless is absurd and contrary to the purpose of the ESA.  The evidence of Turtles in the vicinity must be around the time of the offence, otherwise the species may, at the time of the offence, have formerly existed or have been reintroduced. Both of which are explicitly excluded in ESA s 2(2). 
In the alternative, even if the OCJ had misinterpreted the definition of habitat in ESA s 2(1)(b), that error did not materially affect the outcome due to the evidence failing to meet s 2(2). Section 2(1)(b) alone is not a complete definition of ‘habitat’ in the ESA; a court must consider it alongside s 2(2) as it clarifies the definition. Without considering the indirect dependence portion of ESA s 2(1)(b), the evidence could not establish the presence of existing individuals of the Turtle species in summer 2018. For this reason, the site is not habitat under ESA s 2(2).
The Appellants have submitted a bulletin from the MNRF, which is not helpful here. First, the bulletin is of little practical use to interpret the ESA, as the words of the statute drive its interpretation, not a non-legislative policy document. Second, this evidence was not introduced at trial. Introducing new evidence on appeal is exceptional and subject to the discretion of the SEMCC. The Appellant fails to meet the rigorous test to admit fresh evidence on appeal for several reasons, including that the bulletin is irrelevant to any decisive issue in this case because it does not relate to Turtle habitat or watersheds. 
Palmer v The Queen 1980 CanLII 8 (SCC) [1980] 1 S.C.R 759. 
Appellant at para 54
The OCJ properly interpreted the definition of ‘habitat’, including the plain meaning of “existing members of the species”, by reviewing the Trial record for some evidence of the presence of Turtles closer to the date of the offence than the sightings in 2017 and 2020. 
[bookmark: _Toc220019288](ii)	The OCJ’s interpretation of s 2(1)(b) aligns with and balances the ESA’s multiple objectives of conservation and sustainable development
The OCJ’s interpretation of s 2(1)(b) better aligns with the multiple purposes of the ESA. Looking at s 2(1)(b) in its broader context within the ESA, the ESA’s preamble and permit scheme reveal that species protection is not the singular purpose behind the ESA. Rather, the ESA is directed at balancing species protection with social and economic considerations. 
Wildlands League v Lieutenant Governor in Council, 2015 ONSC 2942 at para 48 [Wildlands ONSC]
The Appellants submit that the OCJ had an obligation to read the ESA generously in light of its purpose of “environmental protection”.  
Appellant para 62 
The Respondent submits the ESA’s purpose is not exclusively environmental protection and in the interpretating ESA s 2(1)(b), the OCJ correctly considered species protection against economic factors.
According to the modern principle of statutory interpretation, the OCJ and Trial Justice’s duty was to find harmony between the words of s 2(1)(b) and the intended purposes of the ESA, without disregarding the actual words of the legislation. A harmonious interpretation is one that gives effect to the ESA’s competing purposes, one which does not inflate the scope of the definition of ‘habitat’ beyond its contextual limits. 
Sullivan §7.02 
First, the ESA, like most legislation, has more than one objective. The stated purposes in s 1 of the ESA are to identify and protect species at risk and their habitats and promote stewardship efforts. 
The preamble of the ESA reflects a multifaceted legislative scheme: 
The people of Ontario wish to do their part in protecting species that are at risk, with appropriate regard to social, economic and cultural considerations.

Species protection and sustainable development are two objectives of the ESA that need to be balanced. The Ontario Superior Court, affirmed by ONCA, held the ESA seeks to protect diversity in a manner that respects the broader social, economic, and cultural considerations that play a role in our society. 
Wildlands ONSC at para 48 
Wildlands League v. Ontario (Natural Resources and Forestry), 2016 ONCA 741 at para 11[Wildlands ONCA]
The permit provisions of the ESA reflects how the ESA strikes that balance. Where an activity might result in a significant social or economic benefit to Ontario, the Minister may find the harm to a species or habitat acceptable. 
ESA s 17
Wildlands ONCA at para 19 
The Site – a 0.4 acre area of piles of soil slated for condominium development – was grubbed to prevent illegal dumping. Housing is an important social and economic objective recognized by the ESA, ‘habitat’ at this Site must be evaluated within this context while still accounting for the need to protect the Turtles. 
OCJ p 3 lines 5-10
The OCJ and Trial Justice should interpret ESA s 2(1)(b) in a way that is consistent with or promotes the purpose of the ESA. The Trial Justice’s interpretation erroneously gives effect to only one purpose of the ESA but ignores any consideration of the ESA’s social and economic development purpose.
Sullivan §9.01
While the Appellant is correct that a purposive interpretation of the ESA should support a reading that best promotes its objective, the words are paramount and ESA s 2(1)(b) should not be interpreted in a manner that achieves species protection “at all costs”. 
Appellant at para 63
Mark Mancini “The Purpose Error in the Modern Approach to Statutory Interpretation” ALR 2022 59:4 p 922 
QMI at para 39 
The OCJ did not fail to give effect to the full definition of habitat, balancing the precautionary approach principle while scrutinizing evidence that did not establish that the Site was habitat at the relevant time. In conclusion, the OCJ, unlike the Trial Justice, found that harmony without applying ‘habitat’ to the Site to achieve species protection “at all costs”. 
OCJ p 15 line 15
QMI ibid
Sullivan §7.02 
[bookmark: _Toc220019289](iii)	The OCJ was correct to reject the Trial Justice’s interpretation of s 2(1)(b), as it would result in an absurdity 
The Trial Justice interpreted the indirect dependence component of ESA s 2(1)(b) to mean, based on Mr. Snell’s testimony, that an area that the Turtles could potentially rely on is ‘habitat’. The Appellants also rely on this potential habitat interpretation. 
Trial p 10 line 5 
Appellant at para 49-51										
The Respondent respectfully submits this interpretation is incorrect. Conflating “indirect” with “potential” is contrary to the plain text of the definition. Furthermore, that interpretation of ESA s 2(1)(b) would produce absurd results by rendering any area capable of supporting Turtles as ‘habitat’ for the purposes of prosecuting developers under the ESA.   
First, legislatures are presumed to say what they mean and mean what they say. If the Legislature had intended that the definition include areas that have the potential to be habitat, it would have included the term “potential”.  
Sullivan §8.02 
Second, it is a well-established rule of statutory interpretation that the legislature does not intend to produce absurd consequences. Interpretations are absurd when they are unreasonable, inequitable, illogical, or lead to consequences that are ridiculous, pointless, or inconvenient. Consequences that produce disproportionate hardship should also be considered absurd:
While the legislature often imposes burdens and obligations on persons as part of the means by which its objects are achieved, when these seem greatly disproportionate to any advantages to be gained, and still more when these appear to serve no purpose at all, they may be judged absurd.
By enacting the ESA, the Legislature clearly considered species conservation to be an important goal. The potential habitat interpretation will, however, significantly undermine the ESA’s overall objective. 
Rizzo at paras 27-29
Tran v. Canada (Public Safety and Emergency Preparedness), 2017 SCC 50 at para 31
Sullivan §10.03
Wildlands ONSC at para 89
Designating areas with habitat potential as habitat under the ESA would impose significant hardship on developers in the Province. In such a circumstance, large areas of Ontario could be habitat, and the associated financial insecurity and risks of litigation would stall many development projects due to the amount of land adjacent to or connected to watersheds.
An interpretation of ‘habitat’ that captures areas where a species is not present would create serious ambiguity in how and where s 10(1) of the ESA applies. That ambiguity would be unreasonable and inconvenient, outweigh the advantages of protecting species and is not reflected in the language of the statute.
[bookmark: _Toc220019290]E.	CHL would not have been convicted if the amended definition of ‘habitat’ was in force when they were charged and tried
The Respondent maintains that CHL should not have been convicted at trial. However, if the amended definition was in force in 2018, CHL would not have been convicted at trial. 
The definition of ‘habitat’, amended by s 2(3) of the Protect Ontario by Unleashing our Economy Act (“POUE”), 2025 is: 
2 (3) The definition of “habitat” in subsection 2 (1) of the Act is repealed and the following substituted:
“habitat” means, subject to subsection (3),
(a)  in respect of an animal species,
(i)  a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and
(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.
The amended definition is exhaustive, narrow, and unambiguous and does not capture the Site.  
In order to be considered ‘habitat’, the Site must have been used as a dwelling or immediately around a dwelling according to POUE s 2(3)(a)(i). 
The amended definition of habitat is an exhaustive definition. It describes the complete meaning of ‘habitat’ and displaces other meanings that might otherwise be used in its ordinary or scientific usage. This is known through the use of “means” and the removal of “including” from the definition. Where “means” occurs alongside “including” in a provision, like in the old definition in s 2(1)(b), the scope of the definition is not obvious as ‘include’ might be expansive or illustrative. By removing “including”, the Legislature intends to use more exact language to limit the areas that might fall under the ESA’s definition of habitat. ‘Habitat’ of the Turtle is limited by the examples provided in POUE s 2(3)(a).
Sullivan §4.04
The scope of the amended definition is further narrowed by substituting “life processes” with simply “dwelling-place”. Any ambiguity about whether the Turtle depends on the Site, directly or indirectly, is resolved by the removal of that portion of ESA s 2(1)(b). Given that the evidence does not clearly establish the presence of the Blanding’s turtle anywhere near the Site in summer 2018, it follows that the Crown cannot prove that the Site was occupied as a dwelling or immediately adjacent to a dwelling under the new definition.
If Blanding’s turtle were using the Site as a dwelling, one would expect regular observations of turtles or nests. Yet, despite ongoing work, high visibility from the road, and repeated inspections by environmental professionals in multiple years, no turtles were seen at or immediately adjacent to the Site, and no nest was identified.
The Appellants submit the Site was immediately adjacent to an active seasonal nesting area. This submission is not supported by the evidence provided at trial and appears to be a mischaracterization of the evidence that could only provide that the Circle Lake region may be used for nesting. Even if any area within or around Circle Lake was used for nesting, this does not prove that a nest was immediately adjacent to the Site. 
Appellant at para 74
Not only did the Crown fail to provide evidence that the Turtles were nesting at the Site, but the evidence at trial suggests the opposite. Since 2010, environmental specialists who should know the markings of a nest have visited the condominium plan area several times often for the purpose of finding markings of Turtle habitat. It would be extremely unlikely a nest was missed by the experts.
In conclusion, the evidence falls short of establishing that the Site met the amended definition of ‘habitat’ just as it failed to meet the definition in force in 2018. The amended definition requires some dwelling-place occupied or habitually occupied by the species, or an area surrounding such place. Nothing in the evidence demonstrates such use. For this reason, an application of the narrower and more precise definition would not have resulted in a conviction had it been in force at the time of the offence.

[bookmark: _Toc271703735][bookmark: _Toc220019291]SUBMISSIONS IN SUPPORT OF COSTS
The Respondent seeks all costs incurred by CHL in this litigation. 

[bookmark: _Toc271703736][bookmark: _Toc220019292]ORDER SOUGHT
The Respondent requests that the SEMCC uphold the OCJ’s decision to acquit CHL.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23 day of January, 2026.

_______________________________
Tessa Sautner


_______________________________
Taylor Labelle


Counsel for the Respondent
Consolidated Homes Ltd.
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LEGISLATION AT ISSUE 
Endangered Species Act, 2007, SO 2007, c 6, s 2
2 (1) “habitat” means,
(a) with respect to a species of animal, plant or other organism for which a regulation made under clause 55 (1) (a) is in force, the area prescribed by that regulation as the habitat of the species, or
(b) with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding,
and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species as dens, nests, hibernacula or other residences

Definition of “habitat”, cl. (b)
2 (2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.

Protect Ontario by Unleashing our Economy Act, 2025, SO 2025, c 4, Sched. 2, s 2(3)
2 (3) The definition of “habitat” in subsection 2 (1) of the Act is repealed and the following substituted:
“habitat” means, subject to subsection (3),
(a)  in respect of an animal species,
(i)  a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and
(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.
(b)  in respect of a vascular plant species, the critical root zone surrounding a member of the species, and
(c)  in respect of all other species, an area on which any member of a species directly depends in order to carry on its life processes; (“habitat”)
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