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[bookmark: _Toc271703729][bookmark: _Toc220056487]OVERVIEW AND STATEMENT OF FACTS
[bookmark: _Toc220056488]Overview of the Respondent’s Position
1 It is the position of the Respondent that the Ontario Court of Justice (the “OCJ”) correctly found that the Crown failed to prove, beyond a reasonable doubt, that the lands disturbed by Consolidated Homes Ltd.  (“CHL” or “Respondent”) on the property near Circle Lake (“Site”) fell within the definition of “habitat” within the meaning of sections 2(1)(b) and 2(2) of the Endangered Species Act, 2007, S.O. 2007, c.6 (“ESA” or “Act”), during the offence period. 
2 The decision of the OCJ should be upheld. 
3 There is no regulation prescribing habitat for the Blanding’s Turtle under section 56 of the ESA. The definition of “habitat” applicable in this case was the general definition as set out in section 2(1)(b), and as limited by section 2(2) of the ESA. 
4 “Habitat” under section 2(1) of the ESA is defined as follows:
2(1) “habitat” means, [...]
(b) [...] an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding, [...]
2(2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry out their life processes.
5 At Trial, the Crown relied on sightings of Blanding’s turtles occurring years before and after the period that CHL is alleged to have damaged or destroyed the habitat, generalized ecological evidence, and the General Habitat Description for the Blanding’s Turtle (“GHD”) to establish that the habitat of the Blanding’s Turtle existed. No Blanding’s Turtles were observed on the Site during the period in question, no nests or other physical indicators of use were found, and the Crown’s expert conceded that he had no confirmation that the Site was used by turtles to carry on their life processes in 2018.
6 The OCJ correctly found that CHL did not damage or destroy habitat in concluding that the evidentiary record could not satisfy the statutory definition of habitat. 
7 Section 2(2) of the ESA expressly limits habitat protection to those areas where existing members of the species depend to carry out their life processes. In the absence of site-specific and temporally relevant evidence of such dependence, an essential element of the offence was not proven.
8 The OCJ did not reweigh evidence or substitute its own factual findings. Rather, it identified and properly interpreted the provisions of the ESA and confirmed that temporally remote sightings, generalized ecological potential, and the application of a non-binding policy document does not constitute proof of species dependence on the area during the offence period. The acquittal entered by the OCJ was correct and must be upheld. 
[bookmark: _Toc220056489]Statement of the Facts
9 No Blanding’s turtles were observed on Site during the alleged offence period. 
R v Consolidated Homes Ltd. (20 August 2024), North Bay (OCJ) at 47-48 [OCJ Decision].
10 There were no nests, eggs, tracks, or any other physical indicators of turtles found on the Site. 
OCJ Decision, supra note 9 at 14.
11 The evidence of turtle sightings relied on by the Crown consisted of observations from 2007, 2017 and a photograph taken in 2020. None of these sightings occurred on the Site or during the relevant period being the summer of 2018. 
OCJ Decision, supra note 9 at 15. 
12 The expert opinion of the Crown confirmed that there was no confirmation or proof that the Site was actually used by Blanding’s Turtles for nesting, travel, thermoregulation, or other life processes. 
OCJ Decision, supra note 9 at 9.
[bookmark: _Toc271703733][bookmark: _Toc220056490]THE OCJ DID NOT ERR IN ALLOWING THE APPEAL
13 The Respondent respectfully submits that the OCJ did not err in allowing the appeal and entering an acquittal. 
14 This appeal raises the following four issues: 
i. Are the sightings of Blanding’s turtles near the Site on various dates before and after the time of the offence relevant to establishing habitat at the Site?
i. No. The sightings relied upon by the Crown occurred years before and after the offence period and not at the Site. In the absence of evidence that Blanding’s Turtles depended on the Site during the offence period, those sightings do not establish habitat within the meaning of sections 2(1) and 2(2) of the ESA.
ii. Can the GHD document be treated as determinative proof of a legally protected habitat?
i. No. The GHD is not a legal instrument or a legal document. While it may provide contextual or background information, it cannot substitute for evidence establishing that the specific lands at issue constituted protected habitat under the ESA at the time of the offence.
iii. Did the OCJ correctly apply the statutory definition of “habitat,” including indirect dependence, and conclude that the Crown failed to establish that the Site constituted habitat under the ESA?
i. Yes. The OCJ correctly applied the statutory definition of “habitat.” Any focus on direct or indirect use by Blanding’s turtles was not a legal error but a factual determination based on the evidentiary record and the requirement of present dependency under section 2(2) of the ESA.
iv. Would the trial result have differed under the amended definition of “habitat”?
i. Yes. Under the amended definition, the Crown could not have proven that the Site constituted habitat, and an acquittal would have been required.
[bookmark: _Toc271703734][bookmark: _Toc220056491]ARGUMENT
[bookmark: _Toc220056492]Issue 1: Sightings Near the Site Before and After the Offence are Irrelevant
15 The OCJ was correct and did not err in finding that the Trial Justice could not rely on evidence of sightings of a Blanding’s Turtle near the Site on various dates before and after the time of the offence. 
OCJ Decision, supra note 9 at 20.
16 The language of section 2(2) of the ESA explicitly states that the definition of habitat does not include an area where species have formally occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry out their life processes. The burden is on the Appellants to show that the Blanding’s Turtle existed and depended on the site area to carry out their life processes during the offence. 
Endangered Species Act, SO 2007, c 6 as it appeared between 30 June 2008 and 5 June 2019, s 2(2) [ESA]. 
17 The Appellants are unable to show that the Blanding’s Turtle existed on the Site:
i. Section 2(2) of the ESA precludes reliance on sightings outside of the offence period to establish habitat use at the relevant time; and
ii. The Trial Justice, without any factual basis, inferred that the Blanding’s Turtle existed on the site, contrary to existing case law.
[bookmark: _Toc220056493]The ESA Precludes Reliance on Sightings Outside of the Offence Period
18 The period of the offence alleged against the Respondent, CHL, is June 1 to August 5, 2018. The Crown has not shown, and is unable to show, that existing members of the Blanding’s Turtle depended on the Site during this period to carry on their life processes as required by section 2(1)(b) of the ESA, as limited by section 2 (2). 
R v Consolidated Homes Ltd, 2025 ONCA 41 at para 4 [ONCA Decision]. 
19 The definition of habitat as set out in section 2(2) requires that there be a temporal or time constraint on habitat determination. This means that the Blanding’s Turtle must have existed and depended on the Site to carry out their life processes during the period in question.
20 The OCJ correctly held that the Trial Justice erred by relying on Blanding’s Turtle sightings that occurred years before and years after the charged offence period to establish habitat use during the offence window itself.
OCJ Decision, supra note 9 at 14.
21 The Crown failed to provide any evidence that Blanding’s Turtles were present on, or depended upon, the Site during the period in question from June to August 2018. Instead, the evidence of Blanding’s Turtle sightings relied on by the Crown consisted of observations from 2007, 2017 and a photograph taken in 2020. None of those sightings occurred during the relevant time period. 
OCJ Decision, supra note 9 at 15. 
22 In addition, the expert evidence submitted confirmed that there was no confirmation or proof that the Site was actually used by Blanding’s Turtles for nesting, travel, thermoregulation, or other life processes.
OCJ Decision, supra note 9 at 9. 
23 Despite the lack of sightings during the time period in question, the Trial Justice treated sightings outside the offence period as proof of habitat use. That is an error and an incorrect interpretation of the statutory requirements. The required temporal element of the offence was not, and could not be, shown by the Crown based on the evidence presented.
OCJ Decision, supra note 9 at 8-9. 
24 The Appellants appear to suggest that environmental and species protection legislation, such as the ESA, should be given a “generous interpretation” to help achieve its objectives. Such an interpretation cannot mean that the clear language of the legislation is ignored and disregarded. 
25 The OCJ did not reweigh the evidence. Rather, it correctly found that the Trial Justice erroneously interpreted the statutory definition of habitat by permitting evidence of past or future presence of the species to substitute for proof of current dependence, contrary to section 2 (2) of the ESA.
OCJ Decision, supra note 9 at 8-10
ONCA Decision, supra note 18 at paras 24-26. 
[bookmark: _Toc220056494]No Blanding’s Turtles Existing on the Site
26 The Trial Justice inappropriately relied on a circumstantial inference: that merely because Blanding’s Turtles had been observed near the Site at other times, they must have been using the Site during the offence period. 
OCJ Decision, supra note 9 at 8-9. 
27 In R v Villaroman, the Supreme Court of Canada cautioned that fact-finders must not use circumstantial evidence to bridge evidentiary gaps through speculation. An inference is only permissible where it is the only reasonable inference available on the evidence. The findings of Blanding’s Turtles on the Site absence an actual siting is not and cannot be a reasonable inference. 
R v Villaroman, 2016 SCC 33 at para 30 [Villaroman]. 
28 The Trial Justice ignored numerous reasonable alternatives as they related to the evidence of the sightings of the Blanding’s Turtles, including: 
i. That the sightings reflected movement through the broader Circle Lake area rather than the use of the Site itself;
ii. That Blanding’s Turtles may have used adjacent lands rather than the Site; and
iii. That the Blanding’s Turtles were absent from the Site during the construction period. 
29 These alternatives are especially reasonable given that Justice Mathias noted that: 
i. Sightings of Blanding’s Turtles in the Circle Lake area were sporadic and occurred at different times and locations before and after the offence period; 
ii. There was no evidence that Blanding’s Turtles were using the Site itself as opposed to the surrounding area; and
30 The absence of sightings or other evidence of use during the offence period meant that presence at other times could not establish habitat at the legally relevant time. 
OCJ Decision, supra note 9 at 8-9. 
31 The Trial Justice unreasonably relied on observations occurring years before and after the offence to attempt to explain that the Blanding’s Turtles did not exist on the Site at the time of the offence.
ONCA Decision, supra note 18 at paras 9-11. 
32 As confirmed by the Supreme Court of Canada in Villaroman, a finding is unreasonable where a trier of fact relies on speculation or conjecture to fill gaps in the evidentiary record or draws an inference that is not supported by the evidence viewed as a whole. 
Villaroman, supra note 27 at para 37.
33 The Trial Justice incorrectly filled a critical evidentiary gap by inferring habitat use despite the absence of any evidence of Blanding’s Turtle presence at the Site during June-August 2018. 
34 That inference was not supported by the evidence. Rather, it required the assumption that wildlife presence at one time necessarily implies presence at another, despite the lack of nests, eggs, tracks, or any other physical indicators of Blanding’s Turtles’ activity on the Site in 2018. In the absence of such evidence, the inference that turtles were using the Site during the offence period was speculative and unsupported by the evidence as a whole. This is precisely the analytical error identified in Villaroman as rendering a verdict unreasonable.
OCJ Decision, supra note 9 at 14.
35 The OCJ confirmed that the reliance of the Trial Justice on sightings outside the offence period amounted to speculative reasoning rather than a permissible inference grounded in the evidence. The sightings were not tied to the impugned site or to the offence period, and there was no evidence establishing that Blanding’s Turtles depended on the Grubbed Area to carry on life processes in 2018. In the absence of site-specific or temporally relevant evidence, the inference that the habitat existed at the time of the offence was based on ecological possibility rather than proof. This reasoning impermissibly bypassed the statutory requirement in section 2(2) of the ESA and undermined the legal sufficiency of the conviction. 
OCJ Decision, supra note 9 at 8.
[bookmark: _Toc220056495]No Reliable Evidence of Blanding’s Turtle Habitat During the Offence Period
36 Justice Mathias was correct in finding that the Trial Justice improperly relied on sightings of Blanding’s turtles occurring before and after the charged offence period. Section 2(2) of the ESA is clear and requires the sighting occur during the time period of the offence. It has been confirmed by the Supreme Court of Canada that it is inappropriate to rely on any speculative inferences.
Villaroman, supra note 27 at para 37.
[bookmark: _Toc220056496]The Purpose of the ESA is Upheld
37 The Appellant argues that the OCJ erred by failing to rely on turtle sightings because doing so undermines the purpose of the ESA, ignores community knowledge, improperly interferes with the Trial Judge's findings, and wrongly dismisses the 2020 sighting as “after-the-fact” evidence. These submissions should be rejected for the following reasons.
38 The purpose of the ESA does not relieve the Crown of its onus on proving habitat at the time of the offence. While the ESA recognizes community knowledge and calls for a generous interpretation, it protects habitat, not mere species presence in a broader area. The OCJ did not reject sightings as a whole; it held that sightings alone, occurring years before or after the offence and not at the impugned site, could not establish dependency under sections 2(1) and 2(2) of the ESA. 
ONCA Decision, supra note 18 at paras 9-11.
39 Deference does not shield legal error. The OCJ did not interfere with credibility findings or admissibility. It identified an error in treating sightings and expert opinion as determinative proof of habitat without evidence that Blanding’s turtles depended on the Grubbed Area during the offence period. Appellate intervention was not only warranted, but it was also necessary to uphold the provisions of the ESA.
ONCA Decision, supra note 18 at paras 24-27.
i. The 2020 sighting was not excluded as inadmissible; instead, it was given the appropriate limited weight. Section 2(2) of the ESA requires present dependency, not retrospective inference. A sighting two years after the offence, at Circle Lake rather than the actual Site, does not establish habitat. 
OCJ Decision, supra note 9 at 8-10.
ONCA Decision, supra note 18 at paras 9-11
[bookmark: _Toc220056497]Issue 2: “General Habitat Description for the Blanding’s Turtle” is Not a Legal Instrument 
40 The OCJ was correct in determining that it was an error for the Trial Justice to rely on the GHD document because that document “is not a legal instrument”, nor “a legal document”. The Crown’s reliance on the GHD improperly elevates a technical guidance document into a source of binding legal standards.
OCJ Decision, supra note 9 at 8.
ONCA Decision, supra note 18 at para 44.
41 The conclusion of the OCJ is correct as:
i. The Trial Justice improperly substituted the general guidance of the GHD for site-specific proof;
ii. The OCJ correctly rejected an overbroad approach to “habitat”; and
iii. The OCJ did not exclude the GHD entirely; it confirmed that even if the GHD was applied, it would not have affected the decision.
[bookmark: _Toc220056498]General Guidance of the GHD Is Not Site-Specific Proof
42 The OCJ was correct in confirming that the Trial Justice relied on the GHD in lieu of evidence establishing that the specific site:
i. Was actually used by Blanding’s Turtles; or
ii. Supported a life process such as reproduction, rearing, migration, or thermoregulation during the offence period.
ONCA Decision, supra note 18 at paras 6, 9-11.
43 Habitat under section 2(1)(b) of the ESA cannot be theoretical it requires direct or indirect dependence. This section is not defined by theoretical suitability or generalized ecological potential. The definition is clear and requires proof that the species depends on the area, directly or indirectly, to carry on its life processes. Section 2(2) of the ESA explicitly confirms that areas where a species merely “formerly occurred” or “has the potential to be reintroduced” are excluded unless existing members depend on that area.
ESA, supra note 16 at s.2(2).
44 Justice Mathias emphasized that this evidentiary threshold was not met. No Blanding’s Turtles were observed on the Site during or proximate to the period of the alleged offence. The Crown’s expert conceded under cross-examination that there were no confirmations or proof that the Site area was used for nesting, travel, or thermogenetic activities by Blanding’s turtles. 
OCJ Decision, supra note 9 at 14.
45 Justice Mathias did not hold that the GHD was irrelevant or inadmissible. Rather, a critical distinction was drawn between using the GHD as contextual or background information and treating it as determinative legal proof. This distinction matters. The ESA does not incorporate the GHD by reference, nor does the document purport to prescribe habitat by regulation. The GHD cannot and should not define legal rights, prohibitions, or offences. 
OCJ Decision, supra note 9 at 8, 10.
46 The Trial Justice erred by treating the GHD’s generalized descriptions, including its categorical mapping approach and buffer zones, as conclusive proof that the impugned lands constituted legally protected habitat. The OCJ confirmed that the GHD is descriptive and informational, intended for policy guidance and planning purposes, not adjudication, and that it does not have the force of law.
OCJ Decision, supra note 9 at 5,10.
47 The OCJ’s interpretation of the GHD is consistent with the Supreme Court of Canada’s decision in R v Le, where the Court held that background materials, studies, and contextual evidence may inform a court’s understanding but cannot replace legally required proof or lower the Crown’s burden. Courts err when they treat contextual or policy materials as determinative rather than explanatory. 
R v Le, 2019 SCC 34 paras 82-85. 
48 By elevating the GHD to a regulatory or prescriptive status, the Trial Justice effectively rendered moot the statutory definition of habitat and relieved the Crown of its obligation to prove actual or functional dependency. 
49 The Crown’s approach is untenable. Accepting the Crown’s position regarding the GHD would dramatically expand the scope of ESA liability. Under the Crown’s approach, any land possessing characteristics described in the GHD could be deemed protected habitat, even in the absence of evidence that the species actually exists or depends on the site. 
50 Such an interpretation would undermine the statutory limits imposed by sections 2(1) and 2(2) of the ESA. The ESA protects habitat, not ecological possibility. The OCJ’s decision preserves the distinction drawn by the legislature and ensures that any liability is grounded in proof, not policy abstraction. 
[bookmark: _Toc220056499]Consideration of the GHD Does Not Impact the Decision
51 The OCJ did not conclude that the Trial Justice erred by placing any weight on the GHD. Instead, Justice Mathias made clear that the GHD could provide general information about the types of wetlands and areas Blanding’s Turtles might use, but it could not, on its own, conclusively establish that the species was using the specific lands at issue as habitat at the time of the alleged offence. 
OCJ Decision, supra note 9 at 8,10.
ONCA Decision, supra note 18 at para 44.
52 Even if the GHD were considered, the evidentiary gap identified by the OCJ still exists. The Crown failed to prove that the Site satisfied the statutory definition of habitat at the relevant time period. The OCJ’s conclusion was therefore correct and does not disclose any error of law. 
ONCA Decision, supra note 18 at para 44.
[bookmark: _Toc220056500]Improper Reliance on the GHD
53 The OCJ did not err. It correctly held that the Trial Justice improperly relied on a non-binding, generalized policy document as determinative proof of a core element of the offence. The GHD cannot substitute for site-specific evidence of actual or functional habitat use, and the acquittal must stand.
OCJ Decision, supra note 9 at 8. 
[bookmark: _Toc220056501]Definition of Habitat Is Not Defined in the GHD
54 The Appellants improperly and without any legal basis argue that the GHD particularizes the ESA’s definition of habitat by supplying species-specific scientific data, that it is grounded in credible and up-to-date science, and that its use by the Trial Justice was consistent with the purpose of the ESA. The Appellants further submit that the GHD’s incorporation into the Blanding’s Turtle recovery strategy gives it legal significance, that it functions as a stewardship tool contemplated by the Act, that the Appeal Judge owed deference to the Trial Justice’s reliance on the GHD, and that the public interest considerations require courts to attribute significant weight to such government-issued scientific information. These submissions must be rejected for the reasons set out below.
55 The GHD does not “particularize” the legal definition of habitat. While the document contains species-level biological information, it does not identify or assess the Circle Lake site, nor does it determine whether the turtles depended on the Site to carry on life processes during the offence period. The ESA itself supplies the legal test in sections 2(1) and 2(2). The GHD provides generic, non-specific information that cannot substitute for site-specific proof. 
OCJ Decision, supra note 9 at 8,10.
ONCA Decision, supra note 18 at para 44.
i. Scientific credibility does not transform policy guidance into determinative legal evidence. The Trial Justice’s reliance on the GHD was not saved by its scientific foundation or its consistency with the ESA’s purpose. The ESA penalizes damage to “habitat” as statutorily defined, not damage to areas described in guidance documents. Legislative purpose cannot be used to displace express statutory limits or lower the Crown’s burden of proof. 
ii. The GHD’s citation in a recovery strategy does not confer legal status. Recovery strategies are planning instruments designed to guide conservation and recovery elements. They do not prescribe habitat by regulation, nor do they amend or clarify the statutory definition of habitat. The ESA maintains a clear distinction between legally prescribed habitat and habitat that must be proven through evidence of dependency. 
iii. The stewardship value of the GHD is irrelevant. That the GHD assists regulators, researchers, and developers does not automatically make it suitable as determinative proof in a quasi-criminal proceeding. Accepting the Appellant’s argument would collapse the distinction between education, policy, and law. 
iv. Deference does not apply to the legal error identified by the OCJ. The Appeal Judge did not interfere with the Trial Justice’s discretionary evidentiary rulings. Rather, the Trial Justice found an error of law in the use of the GHD as conclusive proof of habitat. Deference cannot shield a trial decision that substitutes generalized policy for proof of a statutory element. 
v. The public interest does not justify relaxing evidentiary standards. While environmental protection is an important legislative objective, it does not permit conviction based on ecological potential rather than proof of habitat as defined by the legislature. 
[bookmark: _Toc220056502]Issue 3: No Error in Applying the Statutory Definition of Habitat, Including Indirect Dependence.
[bookmark: _Toc220056503]The OCJ Applied the Correct Legal Test Under the ESA
56 The OCJ did not fail to consider or give effect to the portion of the ESA definition of habitat that includes areas on which a species depends indirectly on to carry out its life processes.
57 Although framed as an error of statutory interpretation, this issue in substance concerns whether the evidence established “dependence” within the statutory definition of habitat. That determination involves the application of law to the evidentiary record and is therefore a question of mixed fact and law. Justice Mathias correctly identified the governing legal test and concluded that the Crown failed to establish dependence during the offence period. Absent an extricable error of law, her conclusion attracts deference and may be disturbed only upon a palpable and overriding error.
Housen v Nikolaisen, 2002 SCC 33 at para 28. 
58 The Appellant’s argument, despite being framed as a question of statutory interpretation, in substance seeks to re-litigate the evidentiary record. Disagreement with the appeal judge’s assessment of the evidence does not transform a mixed question of fact and law into an error of law. 
59 In the alternative, even if an extricable error of law were found and the correctness standard applied, the result would be the same. Properly interpreted, section 2(1) and 2(2) of the ESA require proof of present dependence by existing members of the species. The record did not establish such dependence, and thus the OCJ therefore reached the correct result.  
60 Justice Mathias expressly cited the correct statutory definition of habitat, including both direct and indirect dependence. The Crown bore the burden of establishing dependence within that definition. Nothing in the reasons suggests that any portion of the statutory test was disregarded. Rather, the reasons demonstrate that Justice Mathias understood and applied the proper legal framework but concluded that the evidence failed to establish dependence on the Site during the offence period. That conclusion reflects a assessment made within the correct legal framework and is entitled to deference on appellate review.
OCJ Decision, supra note 9 at 11.
61 Although Justice Mathias noted the absence of direct sightings of Blanding’s turtles on the Site, the Justice’s reasons did not impose a legal requirement of direct evidence. Instead, she concluded that the Crown failed to establish any evidentiary link between the Site and existing turtles in 2018, whether directly or indirectly. The focus of the analysis was not on the form of the evidence, but on whether the evidence, taken as a whole, demonstrated reliance on the Site as required by the statute. 
ONCA Decision, supra note 18 at para 24.
62 The Appellants mischaracterize the OCJ ruling. The decision did not exclude indirect dependence from the statutory definition. It simply held that the Crown had not proven any form of actual dependency, whether direct or indirect, on the disturbed area. 
63 Justice Mathias emphasized section 2(2) of the ESA, that excludes areas where a species formerly occurred or might be reintroduced unless existing members of the species depend on that area to carry on their life processes. This demonstrates that Justice Mathias recognized that the ESA protects only those areas on which living Blanding Turtles actually depend, whether directly or indirectly, at the relevant time. The evidence of indirect dependence was not ignored. Instead, the OCJ appropriately required that it be supported by evidence of real, demonstrated reliance. The full statutory definition was appropriately applied and considered. 
OCJ Decision, supra note 9 at 11.
64 The Appellants assume that simply because Justice Mathias did not expressly focus on the words “indirect dependence”, the words must have been ignored. That assumption is incorrect. Justice Mathias identified the governing statute and properly focused their analysis on the determinative question of whether there was any established form of dependence during the offence period. Looking at Justice Mathias' judgment and reasons fairly and as a whole, demonstrate that the correct legal test was applied.
R v Morrissey, 1995 CanLII 3498 (ON CA) at paras 28-31. 
65 The OCJ reasons clearly focused on the requirement in section 2(2) that existing members of the species depend on the area to carry on their life process and found that this requirement was not met. 
[bookmark: _Toc220056504]Section 2(2) Excludes Potential Habitat and Limits Scope of Indirect Dependence
66 Section 2(2) of the ESA performs an express limiting function. It excludes areas where a species formerly occurred or may potentially occur unless existing members of the species depend on that area to carry on their life processes. The provision, therefore, imposes a clear requirement of present dependence and operates as a statutory gatekeeper on the definition of habitat.
67 Environmental and species protection legislation is to be interpreted broadly and purposively in light of its remedial objectives. However, purposive interpretation must remain anchored in the words enacted by the Legislature and cannot be used to expand the scope of an offence beyond the limits chosen in the statutory text. A purposive interpretation must therefore give full effect to the limiting role of section 2(2), not interpret around it.
R v Castonguay Blasting Ltd., 2013 SCC 52 at para 20 [Castonguay].
Rizzo & Rizzo Shoes Ltd (Re), 1998 CanLII 837 (SCC), [1998] 1 SCR 27 at para 21 [Rizzo].
68 Section 2(2) of the ESA performs an express limiting function. It excludes areas where a species formerly occurred or may potentially occur unless existing members of the species depend on that area to carry on their life processes. This section imposes a clear requirement of present dependence and operates as a statutory gatekeeper on the definition of habitat.
69 The Appellant’s interpretation would substantially undermine the provisions of the ESA. If indirect dependence could be established without evidence that existing Blanding’s Turtles actually relied on the Site during the offence period, any area possessing favourable characteristics could be characterized as habitat.  On that approach, any pond that might support feeding, any tree that could offer shade, or any stretch of land that might facilitate movement would qualify as habitat, even absent any actual use by the Blanding’s Turtles. This would nullify the limiting role of section 2(2), which the Legislature enacted to confine habitat protection to areas of demonstrated, present dependence by existing species.
70 This interpretation would inappropriately broaden the statutory definition of habitat, untethering it from the requirement of present reliance by existing members of the species. It would also contradict the settled presumption that the legislature does not intend absurd results, including interpretations that strip statutory limits of meaningful effect or coherence. 
Rizzo, supra note 66 at para 27.
Wang v. British Columbia (Securities Commission), 2023 BCCA 101 (CanLII) at para 42. 
71 The principles of statutory interpretation further support rejecting an overly broad reading of the ESA that would extend protection to mere potential habitat. The maxim expressio unius est exclusio alterius, meaning “to express one thing is to exclude another,” is instructive. Where the legislature expressly includes a category in one statutory scheme but omits it in another closely related scheme, that omission may support an inference of deliberate exclusion. 
Kosicki v. Toronto (City), 2025 SCC 28 at paras 31, 51.
72 As a comparison, the Federal Species at Risk Act (“SARA”) is instructive as its own definition of habitat expressly includes areas where a species formerly occurred and have the potential to be reintroduced. The ESA however adopts a materially different approach. The legislature in Ontario not only declined to include language protecting potential or former habitat, but further enacted section 2(2) to expressly exclude such areas. 
Species at Risk Act, SC 2002, c 29, s 2(1) [Species at Risk Act].
73 This language reflects a significant difference between the definition of habitat in SARA and the definition adopted in the ESA. SARA expressly includes areas where a species formerly occurred and has the potential to be reintroduced. That express inclusion cannot be ignored when interpreting the ESA. While there is a presumption of harmony and consistency between statutes dealing with the same subject matter, that presumption operates in conjunction with, not in opposition to, express legislative choice. Here, the Ontario Legislature not only declined to include language protecting potential or former habitat in the ESA, but further enacted section 2(2) to expressly exclude such areas unless existing members of the species depend on them to carry on their life processes. 
74 The deliberate departure from the SARA definition reflects an intention of the legislature to adopt a narrower conception of habitat under the ESA. That choice must be respected when interpreting the scope of indirect dependence and when considering the relevance of SARA-based jurisprudence. 
Species at Risk Act, supra note 71 at s 2(1). 
ESA, supra note 16 at s.2(2).
75 While environmental legislation is often informed by precautionary considerations, the precautionary principle cannot and should not be used to dilute or bypass an express statutory threshold. Section 2(2) of the ESA requires proof that existing members of the species depend on the area to carry on their life processes. Treating uncertainty, potential ecological benefit, or speculative risk as sufficient would convert precaution into a substitute for proof and would undermine the Legislature’s deliberate exclusion of potential habitat. Precaution may inform regulatory and policy decision-making, but it cannot displace the statutory requirements governing the definition of habitat under the ESA.
Castonguay, supra note 67 at para 20.
[bookmark: _Toc220056505]No Indirect Dependence on the Site
76 Even if indirect dependence does not require contemporaneous physical presence on the Site, it still however requires proof of dependence by existing members of the species. Evidence of ecological suitability or potential usefulness is not sufficient.
77 Courts interpreting analogous statutory language in the context of fish habitat have previously cautioned against giving “indirect dependence” an overbroad meaning that changes the meaning into potential use or generalized ecological influence. 
R. v. Bowcott, 1998 CanLII 999 (BC SC) at para 19 [Bowcott].
R v Fraser River Harbour Commission, [1983] B.C.J. No. 156 at para 10 [Fraser River]. 
78 In R v Bowcott, Justice Curtis held that the phrase “depend directly or indirectly” must mean something more than land that “could possibly be used for” a species’ life processes, warning that without meaningful limits the definition would improperly extend to entire watersheds.
Bowcott, supra note 76 at para 19. 
79 Similarly, in R v Fraser River Harbour Commission, the court emphasized that while fish may benefit indirectly from surrounding lands, some limitation is necessary to avoid sweeping in remote areas based solely on attenuated ecological contribution. Although these cases arose under the Fisheries Act, Section 31(5) at the time, they are instructive for the limited proposition that “indirect dependence” requires more than generalized environmental benefit. 
Fraser River, supra note 75 at paras 9-10. 
80 The GHD is a general policy document that describes areas that may constitute habitat in theory. It is not evidence that any turtles in fact depended on this particular Site. Similarly, the expert evidence confirmed the identification of features that could be useful to Blanding’s Turtles, but acknowledged that they had no confirmation that Blanding’s Turtles used the Site for nesting, travel, thermoregulation, or any other life process during the offence period.
81 An area may contribute to ecological processes in a general sense without constituting habitat within the meaning of section 2(2). If any land that provided a general ecological benefit to a lake ecosystem were sufficient, virtually all land surrounding a body of water would qualify as habitat. The ESA clearly requires more.
82 The Appellant’s reliance on Ontario (Natural Resources and Forestry) v. South Bruce Peninsula (Town) (“South Bruce Peninsula”) does not alter that conclusion. In that case, the existence of habitat was not in dispute. The evidence established that piping plovers had returned to Sauble Beach annually since 2007, creating a predictable and recurring pattern of reliance. The issue before the court concerned damage to established habitat, not whether habitat existed in the first place.
Ontario (Natural Resources and Forestry) v. South Bruce Peninsula (Town), 2022 ONCA 315 at para 5 [South Bruce Peninsula].
83 Here, by contrast, the threshold question is whether habitat was established at all under section 2(2) of the ESA. There is no comparable evidence of recurring or predictable reliance by Blanding’s Turtles on the Site. The case of South Bruce Peninsula therefore does not support a finding of habitat in the absence of proof that existing members of the species depended on the area to carry on their life processes.
South Bruce Peninsula, supra note 80.
[bookmark: _Toc220056506]No Misunderstanding or Misapplication of the Statutory Definition
84 The OCJ decision reflects neither a misunderstanding nor a misapplication of the statutory definition of habitat. Justice Mathias identified and applied the correct legal test, including the possibility of indirect dependence, and applied it to the evidentiary record before her. The conclusion that the Crown failed to prove that existing Blanding’s turtles depended, directly or indirectly, on the Site during the offence period was a factual determination appropriately made in consideration of the express language of the statute. Accordingly, the appeal should be dismissed.
[bookmark: _Toc220056507]Issue 4: The Amended Definition of “Habitat” Does Not Support a Conviction.
85 The fourth issue asks how the Trial should have been decided if the amended definition of “habitat” introduced by the Protect Ontario by Unleashing our Economy Act, 2025 had been in force when CHL was charged and tried.   
Protect Ontario by Unleashing our Economy Act, 2025 SO 2025, c 4 - Bill 5.
86 Properly understood, the amended definition has two central changes. First, it narrows what qualifies as protected habitat by removing the term indirectly. Second, it anchors liability to an occupied or habitually occupied dwelling place and a tightly limited surrounding area that is essential to it. Applied to the trial record, those requirements were not met during the offence. 
[bookmark: _Toc220056508]The 2025 Definition Significantly Narrows the Scope of Protected Habitat 
87 The 2025 amendment represents a deliberate intention of the Legislature to revise the ESA. Under the former definition, habitat included areas on which a species depended directly or indirectly to carry on its life processes. The amended definition completely abandons the term indirectly and confines habitat to the species’ immediate dwelling areas, such as dens, nests, or other locations of actual occupancy.
Endangered Species Act, 2007, SO 2007, c 6, s 2(1).  
88 This narrowing reflects a conscious policy choice by the Legislature to limit the reach of habitat protection and to provide greater certainty as to what land falls within the scope of the offence provision. 
89 In interpreting the amended definition, the Court must give effect to that legislative choice. Statutory amendments are presumed to have meaning, and courts must avoid interpretations that render legislative change redundant. The amended definition cannot be reconciled with an approach that preserves the prior indirect-dependence analysis.
 	Rizzo, supra note 66 at para 21.
[bookmark: _Toc220056509]The Amended Definition Requires Actual Physical Use by Existing Members  
90 The amendment does more than remove the reference to indirect dependence. It reinforces a principle already reflected in section 2(2) of the ESA, that habitat protection is grounded in actual use by existing members of the species.
91 It does so by redefining habitat as “a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating”.  
92 Under the amended definition, the Crown would be required to prove that, during the offence period, existing Blanding’s Turtles occupied or used the specific area alleged to have been damaged in a manner that meets the new definition of habitat. General ecological value, potential usefulness, or speculative contribution to broader ecosystem functions would be insufficient, as there would need to be one of these physical attributes present. Absent proof of present, species-specific use of the land as a dwelling area, the offence cannot be made out. 
[bookmark: _Toc220056510]The Evidence at Trial Does Not Satisfy the Amended Definition 
93 Even at the strongest and most liberal approach to the interpretation of the amended definition of “habitat” the Appellant is unable to meet this new definition.  
94 No evidence established that any Blanding’s Turtle occupied or used the Site during the June to August 2018 offence period. No Blanding’s Turtle was observed on the Site. There were certainly no nests, dens, hibernacula, or other residences identified. No expert testified to having confirmed that turtles used the Site as a dwelling area. The photographic evidence of a turtle was taken in 2020 at the water’s edge of Circle Lake, well after the offence period and not on the disturbed area itself. Even if we accept all the evidence of turtles in the area, both before and after the offence period, there is no evidence of Dwelling Areas.  
OCJ Decision, supra note 9 at 15.
95  The Crown’s expert evidence rested on ecological generalizations, mapping exercises, and policy documents describing habitat in theory. Even under the former, broader definition, Justice Mathias found that this evidence did not establish actual dependence by existing turtles during the relevant time. Under the amended definition, which eliminates indirect dependence entirely, that evidentiary gap is decisive.  
96 If habitat is restricted to areas of actual occupation or residence, the Appellant’s theory necessarily fails. The Site was never shown to be a den, nest, hibernaculum, or other dwelling place. At most, the evidence suggested that the Site possessed characteristics that could be useful to turtles under highly contingent and indirect conditions. The amended definition makes clear that this is not enough. 
97 The Appellant suggests that the amended definition should result in the conviction being upheld. That position is untenable. The amendment narrows liability. It does not expand it. If the Appellant could not prove habitat under the broader former definition, it cannot possibly succeed under a much more restrictive one. 
98 Accepting the Appellant’s position would invert basic principles of statutory interpretation and criminal liability by sustaining a conviction on the basis of a definition of habitat that the Legislature has since repudiated. 
[bookmark: _Toc220056511]No Conviction Available Under the Amended Definition
99 If the amended definition of “habitat” had been in force when CHL was charged and tried, the Trial Justice could not lawfully have entered a conviction on the evidentiary record before the Court. The amended definition narrows the scope of protected habitat, centres liability on actual occupation by existing members of the species and eliminates indirect dependence for animal species.  
100 The Appellant has not proven the existence of any dwelling place, nor any occupation or habitual occupation of the Site by Blanding’s turtles during the offence period. In the absence of such proof, the statutory elements of the offence could not have been made out. 
101 Accordingly, had the amended definition governed the trial, a conviction would not have occurred. The proper disposition at trial would have been an acquittal. The appeal should therefore be dismissed.
[bookmark: _Toc271703736][bookmark: _Toc220056512]ORDER SOUGHT
102 The Respondent respectfully requests that this Honourable Court:
i. Dismiss the Crown’s appeal;
ii. Affirm the decision of the Ontario Court of Justice allowing the appeal and entering an acquittal; and
iii. Grant such further and other relief as this Court considers just. 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rd day of January, 2026.
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_______________________________
Rory McGarvey
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_______________________________
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Counsel for the Respondent
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[bookmark: _Toc220026853]PART VI--LEGISLATION AT ISSUE 
Endangered Species Act, 2007, S.O. 2007, c. 6
Definitions
2 (1)  In this Act,
“habitat” means, subject to subsection (3),
(a)  in respect of an animal species,
(i)  a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and
(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.
(b)  in respect of a vascular plant species, the critical root zone surrounding a member of the species, and
(c)  in respect of all other species, an area on which any member of a species directly depends in order to carry on its life processes; (“habitat”)
Definition of “habitat”
(2) For greater certainty, the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.  2007, c. 6, s. 2 (2); 2025, c. 4, Sched. 2, s. 2 (9).
Prohibition on damage to habitat, etc.
10 (1) No person shall damage or destroy the habitat of,
(a)  a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species; or
(b)  a species that is listed on the Species at Risk in Ontario List as an extirpated species, if the species is prescribed by the regulations for the purpose of this clause.  2007, c. 6, s. 10 (1).

Protect Ontario by Unleashing our Economy Act, 2025 SO 2025, c 4 - Bill 5
(3) The definition of “habitat” in subsection 2 (1) of the Act is repealed and the following substituted:
“habitat” means, subject to subsection (3),
(a)  in respect of an animal species,
(i)  a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and
(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.
(b)  in respect of a vascular plant species, the critical root zone surrounding a member of the species, and
(c)  in respect of all other species, an area on which any member of a species directly depends in order to carry on its life processes; (“habitat”)
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