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[bookmark: _Toc271703729][bookmark: _Toc220051329]OVERVIEW AND STATEMENT OF FACTS
This appeal concerns the acquittal of “Consolidated Homes Ltd. (“CHL”) (the “Respondent”) under section 10(1)(a) of the Endangered Species Act (the “ESA”) for the damage or destruction of the habitat of a threatened species, the Blanding’s Turtle. More broadly, this appeal concerns the statutory definition of habitat under the ESA and the evidentiary burden required to demonstrate whether an area is habitat. 
Endangered Species Act, 2007, SO 2007, c 6, ss 10(1)(a), 2(1)(b), 2(2) [ESA]. 
[bookmark: _Toc271703730][bookmark: _Toc220051330]Overview of the Respondent’s Position 
The Ontario Court of Justice (the “ONCJ”) properly set aside CHL’s conviction, which was unreasonable and unsupported by the evidence adduced at trial. Therefore, the Respondent requests that the Supreme Environmental Moot Court of Canada (the “SEMCC”) dismiss the appeal and uphold the acquittal entered by the ONCJ. The ONCJ correctly applied the definition of habitat under the ESA and gave full effect to all available evidence at trial. They found there was insufficient evidence to prove beyond a reasonable doubt that the impugned area was habitat at the time of the offence. 
The ONCJ correctly concluded that at trial, the Justice of the Peace (the “Trial Justice”) erred by relying heavily on evidence of Blanding’s Turtle sightings before and after the time of the offence. The ONCJ’s conclusion does not create a precedent that contemporaneous evidence is always required to find an area habitat under the ESA. Rather, the ONCJ’s conclusion is based on established evidentiary principles that preclude conviction on circumstantial evidence alone if other evidence that raises a doubt of guilt is available.
The ONCJ also correctly concluded that the Trial Justice erred by relying heavily on the General Habitat Description (“GHD”), a non-legal document, to conclude that the area was Blanding’s Turtle habitat. The GHD was a primary piece of evidence supporting the Trial Justice’s conclusion that the impugned area was Blanding’s Turtle habitat. As a non-legal document, it should not have been determinative of CHL’s conviction. 
The ONCJ considered the full definition of habitat in the ESA, which includes areas that species indirectly rely on. The evidence adduced by the Crown was insufficient to conclusively prove that the area was being relied on by Blanding’s Turtles, either directly or indirectly, at the time of the offence. Even if the new definition of habitat amended pursuant to the Protect Ontario by Unleashing our Economy Act (the “POUEA”) had been in force at the time of the offence, CHL would not have been convicted at trial.
ESA, supra para 1, s 2(1)(b).
Protect Ontario by Unleashing our Economy Act, SO 2025, c 4, Sch 2 [POUEA].
[bookmark: _Toc271703731][bookmark: _Toc220051331]Respondent’s Position with Respect to the Appellant’s Statement of Facts
The Respondent agrees with a portion of the Appellant’s statement of facts. However, the Respondent disagrees with the Appellant’s wording and omission of certain facts regarding the damage caused by CHL and evidence established in the lower courts.
[bookmark: _Toc220051332]Damage Caused by CHL
From June 1 – August 5, 2018, CHL cleared an area in preparation for construction work in the Circle Lake area. The area that was cleared was located south of Circle Lake Road, east of Wallace Road, and West of Circle lake in the city of North Bay, Ontario (the “Site”).
R v Consolidated Homes (12 October 2022), North Bay (ONCJ) at 4 [Trial Reasons].

On March 2, 2017, the Ministry of Natural Resources and Forestry (the “MNRF”) issued to CHL a stop work order regarding construction work they were carrying out approximate to the Site. The stop work order informed CHL of the potential for Blanding’s Turtles in the area and stated that “should further activities be proposed beyond the existing footprint existing altered area at the date of this letter, MNRF should be consulted to discuss potential avoidance measures or potential authorization to ensure compliance under the ESA and protection of the habitat”. A map was also attached to the stop work order, which indicated a hatched area as potential Blanding’s Turtle habitat.
R v Consolidated Homes Ltd. (20 August 2024), North Bay 2560-999-19-0038 (ONCJ) at 16 [ONCJ Reasons].
Trial Reasons, supra para 7 at 5. 

CHL complied with the stop work order. On October 6, 2017, CHL members met with MNRF staff to discuss options to comply and there were ongoing discussions between CHL and MNRF employees. Subsequently, CHL obtained a DIA (Development, Interference with Wetlands and Alterations) permit to authorize their work. In November 2017, the Scope Site Environmental Impact Study Report for the Wallace Road Condominium Applications (the “Wallace Road Report”) was conducted on CHL’s property. Page 9 of the Wallace Road Report stated that “none of the above noted species or any other SAR were observed or heard on or within the 120 meters of the study area during our investigation nor was there use...”.
ONCJ Reasons, supra para 8 at 6–7, 15–18. 

Steps were also taken to protect the wetland and the potential Blanding’s Turtle habitat. In November 2017, Shamus Snell (“Mr. Snell”, the Crown’s expert witness), MNRF employees, and others visited the Site to mark the wetland and physically delineate a 30-meter boundary around the lake. This boundary was also adopted in the Wallace Road Report.
ONCJ Reasons, supra para 8 at 7, 16.
 
The work conducted by CHL from June – August 2018 at the Site did not cross the delineated 30-meter boundary around the wetland. The work was also outside of the potential habitat indicated by the hatched area on the map attached to the stop work order in 2017. This was confirmed by Valerie Murphy (“Ms. Murphy”), a regulations officer who appeared at trial as witness for the Crown. On June 12, 2018, Ms. Murphy visited the Site and confirmed that there was a 30-meter buffer between the Site and the lake which still had all remaining vegetation.	
ONCJ Reasons, supra para 8 at 19. 

The 30-meter buffer zone is a significant factor for CHL’s acquittal. The lake and 30-meter zone around the lake is considered “Category 2” habitat per the GHD, a technical document prepared by the Province to provide “clarity on the area of habitat protected for species”. This was heavily relied on by the Trial Justice and Mr. Snell in concluding that the Site was Blanding’s Turtle habitat. As the 30-meter buffer was untouched and remained covered with vegetation, CHL did not in fact damage or destroy known Blanding’s Turtle habitat.
ONCJ Reasons, supra para 8 at 5, 19. 
[bookmark: _Toc220051333]Evidence Established in the Lower Courts 
The Trial Justice and Mr. Snell relied heavily on three sightings of Blanding’s Turtles in the Circle Lake area in 2007, 2017, and 2020 to conclude that the Site was Blanding’s Turtle habitat. These sightings occurred in the area, not at the Site itself, and they were before and after the offence date of 2018. 
ONCJ Reasons, supra para 8 at 14–16. 
R v Consolidated Homes Ltd., 2025 ONCA 41 at para 6 [ONCA Reasons].

Mr. Snell gave his opinion that the Site provided potential for Blanding’s Turtle habitat but did not give conclusive evidence that the Site was being used by Blanding’s Turtles for the purposes of travel, nesting, or thermogenic activities. To form this opinion, Mr. Snell relied on the third-party sightings of Blanding’s Turtles in the area before and after the offence date and on the GHD. Furthermore, Mr. Snell based his opinion from personal experience rather than a proper survey.
ONCJ Reasons, supra para 8 at 8–9, 12–13. 
ONCA Reasons, supra para 13 at para 6. 
[bookmark: _Toc271703733][bookmark: _Toc220051334]THE RESPONDENT’S POSITION WITH RESPECT TO THE APPELLANT’S QUESTIONS IN ISSUE
The Respondent’s position with respect to the issues on appeal is:
(a) No, the ONCJ did not err in finding that the Trial Justice should not have relied on evidence of sightings of a Blanding’s Turtle near the Site on various dates before and after the time of the offence. 
(b) No, the ONCJ did not err in finding that the Trial Justice erred by relying on the “General Habitat Description for the Blanding’s Turtle” document because that document “is not a legal instrument” and “not a legal document”.
(c) No, the ONCJ did not err by failing to consider or give effect to the part of the statutory definition of “habitat” that includes within the scope of a species’ habitat not only areas on which a species depends directly, but also areas on which it depends indirectly to carry on its life processes.
(d) CHL would not have been convicted if the new definition of “habitat” in the ESA, as was amended by the POUEA, was in force at the time of trial. 
[bookmark: _Toc271703734][bookmark: _Toc220051335]ARGUMENT
[bookmark: _Toc220051336]Standard of Review 
Issue 1 (evidence of sightings before and after the offence), issue 3 (indirect habitat use), and issue 4 (trial under the new definition of habitat) all raise questions of law and the standard of review is correctness. The standard of correctness permits the SEMCC to show no deference to the lower court’s reasoning process and to “undertake its own analysis of the question”.
Housen v Nikolaisen, 2002 SCC 33 at para 8 [Housen].
Dunsmuir v New Brunswick, 2008 SCC 9 at para 50.

Issue 2 (reliance on the GHD) raises a question of fact. The standard of review is palpable and overriding error. This is a highly deferential standard that only permits appellate courts to intervene if there is an “obvious error in the trial decision that is determinative of the outcome of the case”.
Housen, supra para 16 at para 10, 5.
Salomon v Matte-Thompson, 2019 SCC 14 at para 33 [Salomon].
[bookmark: _Toc220051337]Issue 1: The ONCJ was Correct in Finding that the Trial Justice Should Not Have Relied on Evidence of Blanding’s Turtle Sightings Before and After the Time of the Offence
The ONCJ correctly concluded that the sightings of a Blanding’s Turtle in the Circle Lake Area on various dates before and after the time of the offence are insufficient evidence to ground the conviction of CHL under section 10(1)(a) of the ESA because: (1) the inference of guilt was not the only reasonable inference available to the Trial Justice, (2) section 2(2) of the ESA was correctly applied, and (3) the Trial Justice attached too much weight to the sightings. 
ESA, supra para 1, ss 10(1)(a), 2(2).
[bookmark: _Toc220051338]The Inference of Guilt Must Be the Only Reasonable Inference that the Circumstantial Evidence Permits 
All of the elements of a section 10(1)(a) offence under the ESA must be proven by the Crown beyond a reasonable doubt. In R v Villaroman, the Supreme Court of Canada held that if the standard of proof for conviction is beyond a reasonable doubt and that conviction rests on circumstantial evidence, guilt must be the only reasonable inference available on the evidence. If alternative inferences that raise a doubt exist, then the Crown has not proven guilt beyond a reasonable doubt and any conviction secured in that case would be an unreasonable verdict. 
R v Villaroman, 2016 SCC 33 at paras 35, 55 [Villaroman].
R v Nguyen, 2023 ONCA 531 at para 29.

A court may allow an appeal against a conviction pursuant to section 120(1)(a)(i) of Ontario’s Provincial Offences Act (the “POA”) when the conviction is “unreasonable or cannot be supported by the evidence”. The ONCJ correctly determined that CHL’s conviction was “unreasonable” pursuant to section 120(1)(a)(ii) of the POA because contrary to the principles established in Villaroman, the Trial Justice disregarded reasonable inferences available on the evidence which raise a doubt of CHL’s guilt. 
Provincial Offences Act, RSO 1990, c P.33, s 120(1)(a)(i) [POA]. 
Villaroman, supra para 19. 

The Trial Justice used circumstantial evidence of sightings in 2007, 2017, and 2020 to infer that Blanding’s Turtles were also living in the Circle Lake area during the time of the offence from June 1 – August 5, 2018. However, this was not the only reasonable inference available on the evidence. The ONCJ correctly determined that it was also available to the Trial Justice to reasonably infer that there were no Blanding’s Turtles living in the Circle Lake area at the time of the offence and this alternative inference is enough to raise a doubt of CHL’s guilt. 
2 Other evidence that supports a reasonable inference that raises a doubt of CHL’s guilt includes the “Wallace Road Report” that was prepared in November 2017. The report stated that there were no observations of any species at risk, which would include Blanding’s Turtles near the Site. This evidence supports the reasonable inference that there were no Blanding’s Turtles in the area at the time of the offence.
ONCJ Reasons, supra para 8 at 7, 15–16.

3 Additionally, two pieces of evidence show that the grubbing work conducted by CHL occurred outside of the area recognized as Blanding’s Turtle habitat. First, CHL’s grubbing work in 2018 was conducted outside of the hatched area indicated in the stop order issued to CHL in March, 2017 by the MNRF. Second, CHL’s work did not cross the physical boundary delineating the 30-meter buffer zone around the lake at the Site. Therefore, it is reasonable to infer that the area where the work was conducted was not Blanding’s Turtle habitat because in November 2017, only 7 months prior to the alleged offence date, it had not been recognized by the MNRF or Mr. Snell as such.     
ONCJ Reasons, supra para 8 at 16. 

Contrary to the principles established by Villaroman, the Trial Justice disregarded this additional site-specific evidence which gives rise to the reasonable inference that there were no Blanding’s Turtles living in the Circle Lake area at the time of the offence. Thus, the ONCJ correctly determined that the available evidence gives rise to a reasonable doubt and that the conviction was “unreasonable” or “not supported by the evidence”, pursuant to the POA. 
Villaroman, supra para 19. 
POA, supra para 20, s 120(1)(a)(i).
[bookmark: _Toc220051339]The ONCJ Correctly Applied Section 2(2) of the ESA
Section 2(2) of the ESA defined habitat to exclude “an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes”. 
ESA, supra para 1, s 2(2).

The Respondent disagrees with the Appellant’s submission that the ONCJ misapplied section 2(2) of the ESA by characterizing CHL’s property as an area where the Blanding’s Turtles formerly occurred. The Respondent submits that this characterization was not an error. There was available evidence, such as the Wallace Road Report, to reasonably infer that there were no Blanding’s Turtles in the area at the time of the offence. Furthermore, the evidence that the Crown adduced at trial was insufficient to prove Blanding’s Turtles were in the area in 2018. Therefore, the ONCJ correctly applied section 2(2) and excluded the Site as habitat.
Willms & Shier Moot Team 2026-01 Appellant Factum at para 35 [Appellant Factum].
ONCJ Reasons, supra para 8 at 8.  
[bookmark: _Toc220051340]Less Weight Should be Attributed to the Evidence of Sightings Before and After the Time of the Offence
27	The Supreme Court of Canada has held that an appellate court may overturn the discretionary decisions of a trial judge, such as decisions regarding the weight given to evidence at trial, if the “judge has clearly misdirected himself or herself on the facts or the law, proceeded arbitrarily, or if the decision is so clearly wrong as to amount to an injustice”.
Canada (Attorney General) v Fontaine, 2017 SCC 47 at para 36 [Fontaine].

28	The Trial Justice failed to consider evidence supporting the reasonable inference that there were no Blanding’s Turtles living in the Circle Lake Area at the time of the offence in 2018. This oversight shows that the Trial Justice “has clearly misdirected himself or herself on the facts or the law, proceeded arbitrarily, or [that] the decision is so clearly wrong as to amount to an injustice”. Therefore, the ONCJ did not err in overturning the Trial Justice’s discretionary weighing of the evidence at trial and attaching less weight to the sightings before and after the offence date. 
Fontaine, supra para 27 at para 36.

1. The Respondent accepts that an expert opinion formed on the basis of hearsay evidence is admissible. Therefore, Mr. Snell’s expert opinion was admissible even though he partially relied on the reported sightings from before and after the offence date.
R v Abbey, 1982 CanLII 25 (SCC) at 42–43.
Ontario (Attorney General) v. 855 Darby Road, Welland (In Rem), 2019 ONCA 31 at para 36 [Darby Road].

5 Notwithstanding the admissibility of Mr. Snell’s expert opinion, the hearsay basis of that opinion affects the weight that may be attributed to it. In general, “the more the expert relies on facts not proved in evidence the less weight the jury may attribute to the opinion”. Additionally, “[b]efore any weight can be given to an expert’s opinion, the facts upon which the opinion is based must be found to exist”. 
R v Lavallée, 1990 CanLII 95 (SCC) at 894, 897.
Darby Road, supra para 29 at para. 36.

6 The ONCJ correctly determined that less weight ought to be attributed to Mr. Snell’s expert opinion given that his opinion was formed partially on the basis of hearsay evidence, i.e., the reported sightings of Blanding’s Turtles in the area before and after the offence date. Aside from Mr. Snell’s testimony, there was no admissible evidence adduced at trial to confirm his opinion that there were Blanding’s Turtles in the area in 2018. On this basis, the ONCJ correctly determined that the conviction was “unsupported by the evidence” pursuant to section 120(1)(a)(i) of the POA.
ONCA Reasons, supra para 13 at para 6.
POA, supra para 20, s 120(1)(a)(i).

7 The ONCJ’s determination also aligns with the evidentiary approach of courts in other provinces when deciding whether to convict for environmental offences. In R v Douglas et al, the Provincial Court of British Columbia (the “BCPC”) concluded that guilt was not proven beyond a reasonable doubt for the offence of grubbing work that altered, disrupted, or destroyed fish habitat contrary to section 35(1) of the Fisheries Act, R.S.C., 1985, c. F-14. In that case, the expert witnesses based their opinions on photographic evidence, their experiences in other locations, and on the reading of applicable literature. The BCPC was not satisfied that those testimonies proved that fish habitat had actually been harmed because there was no meaningful, direct evidence to confirm their testimonies.
R v Douglas et al, 2004 BCPC 279 at paras 205–6 [Douglas].

8 The ONCJ’s approach aligns with the BCPC’s approach because like the expert witnesses in Douglas, Mr. Snell’s testimony was largely based on photographic evidence, experience at other locations, and scientific literature. Mr. Snell’s testimony was also not confirmed by any meaningful, direct evidence such as a survey at the Site. Therefore, the ONCJ was correct in concluding that the photographic evidence was insufficient to prove guilt beyond a reasonable doubt, especially in light of the available site-specific evidence that gives rise to the reasonable inference that there were no Blanding’s Turtles in the area in 2018. 
ONCA Reasons, supra para 13 at para 6.
ONCJ Reasons, supra para 8 at 12. 
Douglas, supra para 32.
[bookmark: _Toc220051341]Issue 2: The Trial Justice Erred in Relying on the General Habitat Description for the Blanding’s Turtle Because it is not a Legal Instrument or Legal Document 
9 The Respondent submits that the Trial Justice erred by placing too much weight on the General Habitat Description (the “GHD”). The Appellant correctly states that the GHD was properly admitted into trial. However, they misinterpreted the ONCJ’s conclusion that the Trial Justice “erred by placing any weight on the GHD”, as stated by the Ontario Court of Appeal (“ONCA”). Rather, the ONCJ took issue with the amount of weight afforded to it. Therefore, this issue involves the improper weighing of evidence, not its admissibility.
Appellant Factum, supra para 26 at para 39.
ONCA Reasons, supra para 13 at para 44.

10 The Trial Justice’s reliance on the GHD amounts to a palpable and overriding error for a few reasons. First, it was a primary piece of evidence relied upon in the Trial Justice’s conclusion that the Site was Blanding’s Turtle habitat. This is not a strong evidentiary basis to ground the Trial Justice’s conclusion, which must be proven beyond a reasonable doubt. Furthermore, the GHD should not be determinative of CHL’s conviction as it is not a legally binding instrument. These errors amount to a palpable and overriding error warranting appellate intervention.
[bookmark: _Toc220051342]The General Habitat Description is Not a Legal Instrument or Legal Document 
Whether the GHD is a “legal instrument” or “legal document” depends on whether it is “legislative in nature”. 
The Supreme Court of Canada has articulated the difference between “legislative in nature” and “administrative in nature”. Documents that are legislative in nature “establish a norm or standard of general application that has been enacted by a government entity pursuant to a law-making authority”. These are binding rules that create legal rights and obligations for those to whom it applies. 
Greater Vancouver Transportation Authority v Canadian Federation of Students – British Columbia Component, 2009 SCC 31 at para 64 [Greater Vancouver].

Conversely, documents that are merely “administrative in nature” are those whose focus is on the internal management of the entity that created them. They do not require express statutory authority, nor do they establish legal rights or obligations. Examples of documents that are “administrative in nature” include internal governmental policy guidelines, non-binding international agreements, and expert evidence. 
Greater Vancouver, supra para 37 at para 63.
Friends of the Oldman River Society v Canada (Minister of Transport), 1992 CanLII 110 (SCC) at para 45 [Oldman River].
Quebec (Attorney General) v 9147-0732 Quebec inc., 2020 SCC 32 at para 35 [Quebec AG 2020].
Dorion v Roberge, 1991 CanLII 83 (SCC) at para 176.

The GHD is not “legislative in nature” because it was not made pursuant to a statutory authority and does not confer legal rights or obligations. It is meant to provide “clarity on the area of habitat protected for a species based on the general habitat definition” found in the ESA. While it was produced by a government entity (the Ministry of the Environment, Conservation and Parks), it was not made pursuant to any law-making authority. In other words, it uses the habitat definition in the ESA, but it was not enacted pursuant to the ESA. 
Ontario, Ministry of the Environment, Conservation and Parks (MECP), General Habitat Description for the Blanding’s Turtle (Emydoidea blandingii), (Toronto: MECP, 2013).
ONCJ Reasons, supra para 8 at 5.

Furthermore, the GHD provides “generic non-specific information about areas which may potentially provide suitable habitat” for Blanding’s Turtles. This suggests it is meant to provide guidance to decision-makers but does not impose specific requirements or obligations on them. There is also no mandatory language in the GHD such as “shall” or “must” that indicates a clear intention to bind those to whom it applies. 
ONCJ Reasons, supra para 8 at 8.
Oldman River, supra para 38 at para 43.

In contrast, instruments that are legislative in nature must be prescribed by statute. In the ESA, for example, an instrument is an “agreement, permit, licence, order, approved plan or other similar document”. In the Environmental Protection Act, a “prescribed instrument” is “a document of legal effect that is issued or otherwise created under a prescribed provision of an Act...” in relation to environmental compliance approvals. These are made pursuant to a statutory authority and confer legal rights or obligations on the holder. 
ESA, supra para 1, s 18(1).
Environmental Protection Act, RSO 1990, c E.19, s 20.1.
[bookmark: _Toc220051343]Trial Judges Have Discretion to Weigh Evidence 
Trial judges have broad discretion to decide the weight to be given to evidence. Trial judges are afforded deference as they are “better situated to make factual findings owing to his or her extensive exposure to the evidence, the advantage of hearing testimony viva voce, and the judge’s familiarity with the case as a whole”.
Housen, supra para 16 at para 18.

Appellate courts can only overturn factual findings of a trial judge if is there is a palpable and overriding error. This is a high standard to meet: the error must be “plainly seen” and be “determinative of the outcome of the case”. 
Housen, supra para 16 at para 6.
Salomon, supra para 17 at para 33.

While a “difference of opinion over the weight to be assigned to underlying facts” generally does not constitute a palpable and overriding error, if the trial judge has “clearly misdirected” themselves on the facts, appellate courts may intervene. 
Housen, supra para 16 at para 23.
Fontaine, supra para 27 at para 36.
[bookmark: _Toc220051344]The Trial Justice’s Reliance on the GHD was a Palpable and Overriding Error
There is no issue with the Trial Justice relying on the GHD as a piece of evidence. However, the extent to which the Trial Justice relied on it to conclude that the Site was Blanding’s Turtle habitat amounted to an error of fact. The ONCJ therefore correctly found that the Trial Justice erred in “[relying] heavily on the GHD”.
ONCJ Reasons, supra para 8 at 10.

Non-legal instruments or documents may “validly influence a decision-maker’s conduct”, but they cannot be “determinative” in a case. Binding instruments should “necessarily carry more weight” than non-binding instruments or documents.
Thamotharem v Canada (Minister of Citizenship and Immigration), 2007 FCA 198 at para 59.
Quebec AG 2020, supra para 46 at paras 35, 38.

The GHD was the primary piece of evidence relied on by the Trial Justice to conclude the Site was Blanding’s Turtle habitat. The main witness who supported this was Mr. Snell, who also relied on the GHD in forming his expert opinion. The only other evidence corroborating this conclusion were sightings before and after the offence date, and statements by the MNRF of the “possibility” that the area was Blanding’s Turtle habitat.  
ONCJ Reasons, supra para 8 at 11–12, 15.
Trial Reasons, supra para 7 at 8.

Without the GHD, it is unlikely that the Trial Justice would have concluded beyond a reasonable doubt that the Site was Blanding’s Turtle habitat within the ESA definition. In this sense, the Trial Justice’s reliance on the GHD, a non-legal document, was “determinative” of the case. Furthermore, it “amount[ed] to an injustice” (i.e., the wrongful conviction of CHL) as it was not strongly supported by other evidence. It thus amounts to a palpable and overriding error.
Quebec AG 2020, supra para 38 at para 35.
Fontaine, supra para 27 at para 36.
[bookmark: _Toc220051345]Issue 3: The ONCJ Did Not Fail to Consider that the Statutory Definition of Habitat Includes Areas on Which a Species Indirectly Depends to Carry Out Life Processes 
[bookmark: _Toc220051346]To Constitute Habitat Under the ESA, an Area Used By the Species Must Be Essential to Its Life Processes
Section 2(1)(b) of the ESA defines habitat as including “an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding”. However, section 2(2) of the ESA excludes areas where a “species has formerly occurred or has the potential to be introduced unless existing members of the species depend on the area to carry on their life processes”.  
ESA, supra para 1, ss 2(1)(b), 2(2).

The ESA does not define what constitutes direct or indirect dependence on an area pursuant to section 2(1)(b). However, decisions from the Ontario Environmental Review Tribunal (the “Tribunal”) show that an area may be considered indirect habitat if (1) a species depends on the area for survival and (2) there are sufficient site-specific reports and expert witness testimonies to prove the species’ dependence on the area. For example, in Cham Shan Temple v Director, Ministry of the Environment, the Tribunal concluded that an area was indirect fish habitat because site-specific reports and multiple expert witness testimonies demonstrated that the area was important for “maintaining groundwater quality and quantity, which is essential to brook trout survival in the recipient surface watercourses”. 
ESA, supra para 1, s 2(1)(b). 
Cham Shan Temple v Director, Ministry of the Environment, 2015 CarswellOnt 2773, [2015] OERTD No 9, 94 CELR. (3d) 175 [Cham Shan Temple].  
[bookmark: _Toc220051347]The Evidence at Trial Was Insufficient to Prove the Site was Essential to the Blanding’s Turtle’s Life Processes
The Trial Justice relied heavily on Mr. Snell’s testimony to convict CHL. However, as stated by the ONCA, the ONCJ took concern with Mr. Snell’s testimony because it was insufficient evidence to establish that there were any Blanding’s Turtles in the vicinity of Circle Lake at the time of the offence in 2018. Furthermore, Mr. Snell’s testimony was insufficient evidence to establish that the Site was being used for any life processes, either indirectly or directly. In other words, Mr. Snell’s testimony was insufficient to prove that the Blanding’s Turtles depended on the area for survival. 
Trial Reasons, supra para 7 at 6–8. 
ONCA Reasons, supra para 13 at para 40. 

Therefore, the ONCJ did not fail to consider that the statutory definition of habitat includes an area used indirectly by a species to carry out life processes. Rather, the ONCJ correctly determined that the evidence adduced at trial (photographic evidence of Blanding’s Turtles sightings before and after the offence date, the GHD, and Mr. Snell’s expert testimony) was insufficient to demonstrate that Blanding’s Turtles were in the Circle Lake area at the time of the offence or were relying on the Site to carry out life processes, either directly or indirectly. Unlike in Cham Shan Temple, Mr. Snell provided neither site-specific reports confirming the species dependence on the area nor was his testimony confirmed by other witnesses.
Cham Shan Temple, supra para 51. 
[bookmark: _Toc220051348]There Was No Use of the Site by the Blanding’s Turtle, Either Direct or Indirect, to Carry Out Life Processes
53	The Respondent disagrees with the Appellant’s submission that the ONCJ failed to consider the Blanding’s Turtles’ indirect use of the Site for “life processes such as mating, basking, hiding, nesting, foraging, thermoregulation, and migration”. The evidence that the Appellant refers to were conclusions that the Trial Justice had erroneously drawn from the GHD and Mr. Snell’s testimony. This evidence is insufficient to demonstrate that the Site amounted to habitat per section 2(1)(b) of the ESA and so does not prove beyond a reasonable doubt that CHL damaged or destroyed Blanding’s Turtle habitat. 
Appellant factum, supra para 26 at para 46. 
ESA, supra para 1, s 2(1)(b). 

54	The Respondent also disagrees with the Appellant’s submission that the GHD and Mr. Snell’s evidence prove that the Blanding’s Turtles directly relied on the Site as habitat. Mr. Snell was unable to confirm that the area was habitat or was directly used for travel purposes, nesting, or thermogenic activities. He was only able to infer that the area had potential to be habitat because of sightings “adjacent to the subject property or within the lake itself” and his experience in other areas with Blanding’s Turtles. Mr. Snell’s testimony does not prove beyond a reasonable doubt that the Site was direct habitat for Blanding’s Turtles. 
Appellant factum, supra para 26 at para 48.
ONCJ Reasons, supra para 8 at 13–14. 

1. The ONCJ correctly applied the statutory definition of habitat pursuant to sections 2(1)(b) and 2(2) of the ESA. As discussed in paragraphs 23 to 25 above, there was alternative evidence available at trial from which the ONCJ could reasonably infer that there were no Blanding’s Turtles in the area at the time of the offence in 2018. Therefore, the Site constituted an area where a “species has formerly occurred or has the potential to be introduced” pursuant to section 2(2) of the ESA. Furthermore, the evidence adduced at trial was insufficient to prove that the area was used by the Blanding’s Turtle indirectly or directly to carry out life processes pursuant to section 2(1)(b) of the ESA. 
ESA, supra para 1, ss 2(1)(b), 2(2).
[bookmark: _Toc220051349]Issue 4: CHL Would Not Have Been Convicted if the Amendments to the Endangered Species Act, 2007 by the Protect Ontario by Unleashing our Economy Act, 2025, Sched. 2 Had Been in Force at Time of the Offence.
[bookmark: _Toc220051350]The Definition of Habitat was Narrowed Under the Amendments to the ESA
1. The previous version of the ESA included a broad definition of habitat that was greatly narrowed by the Protect Ontario by Unleashing our Economy Act, 2025 Sched. 2 (the “POUEA”). The previous definition included any area “which the species depends, directly or indirectly, to carry on its life processes...”. However, the amended definition is limited to dwelling-places and “the area immediately around” them that is occupied or habitually occupied by a member of an animal species. A dwelling place is defined as a “den, nest or other similar place” used for the purposes of breeding, rearing, staging, wintering or hibernating.
ESA, supra para 1, s 2(1).
POUEA, supra para 5, s 1(3). 

Principles of statutory interpretation can be applied to resolve ambiguities and to discern the intent behind the statutory changes. The modern approach to statutory interpretation considers the internal and external contexts of the statute.
Rizzo & Rizzo Shoes Ltd. (Re), 1998 CanLII 837 (SCC) at para 21.

The amended definition of habitat is limited to a dwelling-place such as a den, nest or other similar place. Applying the limited class rule, “other similar place” would take its “colour” or meaning from the preceding words. Den is defined in the Oxford Dictionary as a “hidden home of some types of wild animal” and nest is defined as a “hollow place or structure that a bird makes or chooses for laying its eggs” or “a place where insects or other small creatures live and produce their young.” Both words describe places where animals live and rear their offspring, and it is likely that the term “other similar place” is intended to describe this as well.
Nanaimo (City of) v Rascal Trucking Ltd., 1998 CanLII 6119 (BC CA) at para 8.
J.A. Simpson & E.S.C. Weiner, Oxford English Dictionary, 2nd ed (Oxford: Oxford University Press, 1989) sub verbo “den” and “nest” [Oxford Dictionary].

The purpose of the dwelling-place must also be for one of the enumerated functions (breeding, rearing, staging, wintering or hibernating). The previous definition included an open-ended list of life processes (“including”). Conversely, the new definition is a closed list of specific functions. The definition also includes an area “immediately around” a dwelling-place. While this is not statutorily defined, the Oxford Dictionary describes immediate as “proximate, nearest, next” or of a distance “which is treated as of no account”. It must also be essential for the purposes of breeding, rearing, staging, wintering or hibernating.
Oxford Dictionary, supra para 58 sub verbo “immediate”.

The dwelling-place must be “occupied” or “habitually occupied” by a member of an animal species. This means an animal must be living in or regularly inhabiting the dwelling-place.
Oxford Dictionary, supra para 58 sub verbo “occupy”. 

Other sections of the ESA can also help discern the intent behind the amendments. Of particular relevance is other sections that were also amended by the POUEA. For example, the purpose section of the ESA was amended to take into account “social and economic considerations including the need for sustainable economic growth in Ontario” alongside the general protection and conservation of species. This suggests that the legislature intended to curtail or at least balance species protection with other economic and social interests. 
ESA, supra para 1, s 1.
POUEA, supra para 5, s 1(2).

Looking at the external context can be useful, provided it is relevant and reliable. The Hansard, for example, provides insight into the social context at the time of the amendments. It indicates that the amendments were influenced by economic considerations: primarily, by the tariffs imposed by United States President, Donald Trump, and the need to expedite the development of mining and critical minerals. This provides an explanation for why the amendments intended to limit species protection.
R v Morgentaler, 1993 CanLII 74 (SCC).
Ontario, Legislative Assembly, House Documents, 44-1 (29 April 2025) online: <ola.org/en/legislative-business/house-documents/parliament-44/session-1/2025-04-29/hansard#P280_17653>. 

Parallel legislation may also provide insight on the changes. The Species at Risk Act, SC 2002, c 29, mirrors many of the same objectives of the ESA at the federal level. Section 2(1) includes different definitions pertaining to habitat: “residence”, “habitat”, and “critical habitat”. SARA defines habitat as an area that a species “depends on directly or indirectly to carry out its life processes”, closely mirroring the previous version of habitat in the ESA. Conversely, residence refers to a “dwelling-place, such as a den, nest or other similar area or place...” for the purposes of breeding, rearing, staging, wintering, feeding or hibernating. This is very similar to the new definition of habitat under the ESA. The definition of habitat in SARA has been described as a “broader area than a residence”. Thus, the fact that residence was given a distinct and more narrow definition than habitat under SARA suggests that the new ESA definition is also intended to be narrower and distinct from the previous definition.
Groupe Maison Candiac Inc v Canada (Attorney General), 2023 FC 1720 at para 99.
[bookmark: _Toc220051351]CHL Would Not Be Found Guilty if the Amendments to Habitat Had Been in Force
For a successful conviction, CHL would need to be guilty of damaging or destroying the habitat of Blanding’s Turtles. As discussed above, habitat is restricted to the dwelling-place or area immediately around it occupied by a Blanding’s Turtle for the purpose of breeding, rearing, staging, wintering or hibernating.
ESA, supra para 1, s 10(1).
POUEA, supra para 5, s 1(3).

This would be accomplished if the Crown could prove CHL committed the actus reus beyond a reasonable doubt, and CHL could not prove a defence on the balance of probabilities. 
R v Sault Ste Marie, 1978 CanLII 11 at 1300, 1325 [Sault Ste Marie].

However, the Crown would not be able to prove the offence beyond a reasonable doubt. Under the previous definition, the likelihood of harm to habitat was minimal, as the Site was not used directly or indirectly. However, with the new definition narrowing the scope of habitat, the likelihood of harm is even smaller, as there was no proof of any dwelling-sites at the Site.
The Crown’s expert witness, Mr. Snell, could not confirm that the area was directly used by Blanding’s Turtles. He inferred that the area had potential as habitat due to the presence of Blanding’s Turtles “adjacent to the subject property or within the lake itself”. He had no proof that there was nesting, thermogenic or travel activities in the impugned area. Furthermore, his conclusions were based on personal experience rather than a proper survey. 
ONCJ Reasons, supra para 8 at 13–14.

The GHD was relied on to conclude the area was Category 2 Blanding’s Turtle habitat. Category 2 habitat refers to the area that is 30 meters around wetlands and waterbodies. It provides a “range of functional benefits to aquatic features and wetlands.” However, these areas do not necessarily contain the dwelling or nesting areas of Blanding’s Turtles. These would be considered Category 1 habitat, which is defined as the “[n]est sites and overwintering sites” of Blanding’s Turtles. The Site was explicitly outside of the hatched area as noted in the stop work order issued to CHL in November 2017.
MECP, supra para 39 at 1–3.  
ONCJ Reasons, supra para 8 at 16.

Other witnesses and reports could also not confirm that the area was used for “breeding, rearing, staging, wintering or hibernating”. Ms. Murphy, a regulations officer with North Bay Mattawa Conservation Authority, stated that it was a “possibility” that the area was habitat for Blanding’s Turtles. Similarly, Mr. Miller, a land surveyor, said the site was “likely” Blanding’s Turtle habitat, however his evidence was deemed unreliable. It is also unclear whether these speculations refer to use by Blanding’s Turtle for breeding, rearing, staging, wintering or hibernating. 
Trial Reasons, supra para 7 at 8.
ONCJ Reasons, supra para 8 at 20.

There was no direct evidence that Blanding’s Turtles were living in the area during the time of the offence. The Wallace Road Report stated that “none of the [Blanding’s Turtle] ... were observed or heard on or within the 120 meters” of the area.
ONCA Reasons, supra para 13 at para 32.
ONCJ Reasons, supra para 8 at 15.

The lack of proof would likely leave the Trial Justice with a reasonable doubt that the area was used as a dwelling-place for Blanding’s Turtles.  
[bookmark: _Toc220051352]CHL Would Prove a Defence to the Charge
In the alternative, should the Crown meet its burden in proving CHL’s guilt beyond a reasonable doubt under the new definition of habitat as amended by the POUEA, the Respondent submits that CHL would satisfy its burden in substantiating a defence on a balance of probabilities.
One defence available to CHL is officially induced error. This requires proving, on a balance of probabilities, that an error of law or mixed fact and law was made, the person who committed the act considered the legal consequences of their actions, the advice came from an appropriate official, the advice was reasonable, it was erroneous, and the person relied upon it when committing the act.
Lévis (City) v Tétreault; Lévis (City) v 2629-4470 Québec inc., 2006 SCC 12 at para 26, citing R v Jorgensen, 1995 CanLII 85 (SCC) at paras 28–35 [Lévis].

CHL’s reliance on the map in the stop order constituted officially induced error. With the new definition of habitat in place, CHL’s reliance would be reasonable because they only performed work outside the hatched area according to the stop work order map, thereby avoiding Blanding’s Turtle habitat. 
Trial Reasons, supra para 7 at 11.
ONCJ Reasons, supra para 8 at 16.

The defence of due diligence is also available. This requires the defendant to show, on a balance of probabilities, that they took all steps that a reasonable person would take to avoid committing the offence. What is “reasonable” depends on the circumstances, but considerations include industry standards, the gravity of the potential harm, whether any alternatives exist, the likelihood of harm, degree of knowledge or skill expected of the accused, and the extent to which underlying causes of the offence are beyond the control of the accused.
Sault Ste Marie, supra para 65 at 1326, 1331.
R v Gonder, 1981 CanLII 3207 (YK TC) at 331 [Gonder].
R v Greater Sudbury (City), 2023 SCC 28 at para 55, citing Gonder at 332-333.

CHL took reasonable steps in the circumstances to avoid the destruction of Blanding’s Turtle habitat, meaning the dwelling-sites or areas immediately around them. CHL participated in “educational work” and in discussions on “how to best protect the Blanding’s Turtles” with the MNRF. This included adopting a wetland boundary made by Mr. Snell and others in their development proposal to avoid the 30-meter zone around the wetland boundary.
ONCJ Reasons, supra para 8 at 16–17, 19.

The gravity of the potential harm was relatively small, as the “damaged” area was only 100 feet by 200 feet. 
ONCJ Reasons, supra para 8 at 3. 

The likelihood of harm to Blanding’s Turtle habitat was also minimal. As mentioned above, since there was no proof that the area contained any dwelling-sites, it is highly unlikely that Blanding’s turtle habitat would have been affected. 
ONCJ Reasons, supra para 8 at 7.

In proving a due diligence defence, the defendant must also show that they took “action to find out what his or her [legal] obligations are”. CHL communicated and “[worked] together” with the MNRF to obtain a development permit, which was the only required authorization they needed. 
Lévis, supra para 73 at para 30.
ONCJ Reasons, supra para 8 at 19.
ESA, supra para 1, s 28. 
[bookmark: _Toc271703735][bookmark: _Toc220051353]SUBMISSIONS IN SUPPORT OF COSTS
The Respondent does not seek costs for this appeal.
[bookmark: _Toc271703736][bookmark: _Toc220051354]ORDER SOUGHT
The Respondent seeks an order:
(a) dismissing this appeal;
(b) upholding the judgement of the Ontario Court of Justice, setting aside a conviction of CHL; and 
(c) granting such further and other relief as this Honourable Court deems just.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rd day of January, 2026.

___Kaitlin Schaaf______


___Ruby Pyke_________


Counsel for the Respondent
Consolidated Homes Ltd.
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LEGISLATION AT ISSUE 
Endangered Species Act, SO 2007, c 6, ss 2(1), 2(2), 10(1).
Definitions
2 (1) In this Act,
“habitat” means,
(a) with respect to a species of animal, plant or other organism for which a regulation made under clause 56 (1) (a) is in force, the area prescribed by that regulation as the habitat of the species, or
(b)  with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding,
and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species as dens, nests, hibernacula or other residences; (“habitat”)
Definition of “habitat”, cl. (b)
(2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.  2007, c. 6, s. 2 (2).
Prohibition on damage to habitat, etc.
10 (1) No person shall damage or destroy the habitat of,
(a) a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species; or
(b) a species that is listed on the Species at Risk in Ontario List as an extirpated species, if the species is prescribed by the regulations for the purpose of this clause.  2007, c. 6, s. 10 (1).

Provincial Offences Act, RSO 1990, c P.33, s 120(1)(a)(i).
Orders on appeal against conviction, etc.
120 (1) On the hearing of an appeal against a conviction or against a finding as to the ability, because of mental disorder, to conduct a defence, the court by order,
(a) may allow the appeal where it is of the opinion that,
(i) the finding should be set aside on the ground that it is unreasonable or cannot be supported by the evidence,
(ii) the judgment of the trial court should be set aside on the ground of a wrong decision on a question of law, or
(iii) on any ground, there was a miscarriage of justice; or
(b) may dismiss the appeal where 
(i) the court is of the opinion that the appellant, although the appellant was not properly convicted on a count or part of an information, was properly convicted on another count or part of the information,
(ii) the appeal is not decided in favour of the appellant on any ground mentioned in clause (a), or
(iii) although the court is of the opinion that on any ground mentioned in subclause (a) (ii) the appeal might be decided in favour of the appellant, it is of the opinion that no substantial wrong or miscarriage of justice has occurred.

Protect Ontario by Unleashing our Economy Act, SO 2025, c 4, s 1(2), 1(3).
SCHEDULE 2
ENDANGERED SPECIES ACT, 2007
1 (2) Paragraphs 2 and 3 of section 1 (Purposes) of the Act are repealed and the following substituted:
2.  To provide for the protection and conservation of species at risk while taking into account social and economic considerations including the need for sustainable economic growth in Ontario.
(3) The definition of “habitat” in subsection 2 (1) of the Act is repealed and the following substituted:
“habitat” means, subject to subsection (3),
(a)  in respect of an animal species,
(i)  a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and
(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.
(b)  in respect of a vascular plant species, the critical root zone surrounding a member of the species, and
(c)  in respect of all other species, an area on which any member of a species directly depends in order to carry on its life processes; (“habitat”)
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