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1. This case concerns the legal standard governing proof of “habitat” under the Endangered Species Act, S.O. 2007, c. 6 (“ESA”). It is undisputed that the area of land (the “Site”) altered by the respondent Consolidated Homes Limited (“CHL”) would only fall within the statutory definition of “habitat” under s. 2 of the ESA if existing members of the species depended on it “directly or indirectly, to carry on [their] life processes” at the time of the alleged offence (ESA). Nevertheless, the trial justice of the peace (the “Trial Justice”) erroneously convicted CHL of an offence under s. 10(1)(a) the ESA for damaging “habitat” using a non-statutory definition of “category two” habitat derived from a technical document, the “General Habitat Description” (the “GHD”), and in the absence of sufficient evidence.
Endangered Species Act, SO 2007, c 6 as it appeared on 12 October 2022 [ESA].
2. Considering the Trial Justice’s legal error, the Ontario Court of Justice (the “OCJ”) correctly set aside the conviction, and its decision should be upheld. The OCJ correctly determined that the Trial Justice committed an error of law by replacing the statutory definition of habitat with the definition contained in the GHD. This was a determinative error that cut to the heart of the conviction and fatally tainted the way in which the Trial Justice handled the evidence. 
3. By assessing the evidence before her against the GHD definition rather than the statutory definition of habitat, the Trial Justice erroneously found that the Site was Blanding’s Turtle habitat for the purpose of convicting CHL under the ESA. Once the statutory definition was applied, the OCJ correctly held that there was no evidence capable of establishing, beyond a reasonable doubt, that the Site was an area on which the Blanding’s Turtle depended, directly or indirectly, to carry out life processes.
4. Based on the foregoing, the OCJ correctly overturned the Trial Justice’s decision and acquitted CHL. In doing so, the OCJ properly applied the entire definition of habitat, considering both direct and indirect dependence on the Site.  
5. Ultimately, the burden of proof was on the Appellant (the “Crown”) at trial to prove, beyond a reasonable doubt, that the Blanding’s Turtle depended, directly or indirectly, on the Site at the material time. The Crown failed to do so. Similarly, the burden is on the Crown in this appeal to establish that the OCJ committed reversible errors in rendering its decision. It has again failed to do so, and therefore this appeal ought to be dismissed.
6. This case also concerns how the new definition of “habitat” under the ESA should be interpreted and applied to this case, as that term was modified (and narrowed) in the Protect Ontario by Unleashing our Economy Act, which received Royal Assent on June 5, 2025 (ESA 2025). The Court must determine whether the evidence found at trial would have been sufficient to meet this narrowed definition of habitat. As the evidence did not support a conclusion that the Site was “habitat” under the old definition of the ESA, it follows that it would also fail to establish “habitat” under the new definition. 
Bill 5, Protect Ontario by Unleashing our Economy Act, 1st Sess, 44th Leg, Ontario, 2025, cl 2(3) (assented to 5 June 2025), SO 2025, c 4 [ESA 2025].

7. For these reasons, the Supreme Environmental Moot Court of Canada (“SEMCC”) should deny this appeal and uphold the decision of the OCJ. 
[bookmark: _Toc271703731][bookmark: _Toc219915815][bookmark: _Toc220072232]Statement of the Facts 
[bookmark: _Toc219915816][bookmark: _Toc220072233]Facts 

8. Between June 1 and August 5, 2018, CHL used an excavator to dig at the Site, a 30x60 metre area in North Bay, Ontario, to prepare the ground for home building. 
R v Consolidated Homes Ltd (20 August 2024), North Bay AG-0087 (ONCJ) at 42–3 [OCJ]. 
9. The Site was located south of Circle Lake Road, west of Circle Lake, and east of homes located along Wallace Road. 
R v Consolidated Homes (12 October 2022), North Bay (ONCJ) at 21 [Trial Decision]. 
10. On June 6, 2018, CHL emailed Valerie Murphy, a regulations officer, to apply for the necessary permit to start the grubbing work (the “Work”) at the Site. They received the permit from Ms. Murphy on June 15, 2018. 
OCJ, supra para 8 at 58.
11. After the commencement of the Work, on June 12, 2018, Ms. Murphy conducted a Site visit. During her visit, she discussed with CHL the potential of the Site as habitat for species at risk, specifically the Blanding’s Turtle. However, she did not identify the Site as such, nor did she see any Blanding’s Turtles herself. 
OCJ, supra para 8 at 43.
12. Following the commencement of Work, CHL was charged with damaging protected habitat of the Blanding’s Turtle under s. 10(1)(a) of the ESA.

[bookmark: _Toc219915817][bookmark: _Toc220072234]The ESA
13. Section 10(1)(a) of the ESA states that “no person shall damage or destroy the habitat of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species.” 
14. The relevant definition of habitat is found in s. 2(1)(b) of the ESA, which provides:
“An area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding.” 

15. The scope of this definition is clarified by s. 2(2) of the ESA, which specifies:
“For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.”

16. In 2025, the definition of “habitat” changed. The new definition defines animal “habitat” as:
“(i) a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and (ii) the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.” 
ESA 2025, supra para 6, s 2(1)(a). 

[bookmark: _Toc219915818][bookmark: _Toc220072235]The Trial Decision 

17. At trial, the Trial Justice found that CHL had damaged Blanding’s Turtle habitat by conducting the Work at the Site.
18. This determination was made based on the following evidence:
i. Three alleged sightings of Blanding’s Turtles prior to the alleged offence at locations in the vicinity of and in Circle Lake, but not at the Site itself, and one subsequent alleged sighting in 2020 at Circle Lake, but not at the Site itself (Trial Decision) (the “Sightings”);
OCJ, supra para 8 at 44, 55. 
Trial Decision, supra para 9 at 26. 
ii. the GHD, a scientific document for Blanding’s Turtles published by the Ministry of Environment, Conservation and Parks (“the Ministry”), which describes category two Blanding’s Turtle habitat as being wetland complexes near species sightings, and a 30-metre buffer around those wetlands;
Trial Decision, supra para 9 at 23.
iii. the expert testimony of Mr. Shamus Snell, who opined that the Site was functioning as category two Blanding’s Turtle habitat, and that this habitat would have been damaged by CHL’s Work;
Trial Decision, supra para 9 at 24. 
iv. testimony from conservation officers Tim Caddell and Nathan Kirby that CHL had completed work at the Site relating to the Work, and that the Site was within 30 metres of the wetlands;
Trial Decision, supra para 9 at 23.
v. testimony from Bonnie Kennedy that the wetland had been mapped and that the Site fell within 30 metres of the wetland boundary; and 
Trial Decision, supra para 9 at 23.
vi. testimony from Ms. Murphy that during her visit to the Site, she had communicated to CHL “the possibility that [the Site] may be a habitat for species at risk … in particular Blanding’s Turtles.”
Trial Decision, supra para 9 at 25–6. 
19. In her decision, the Trial Justice focused significant attention on the GHD and Mr. Snell’s testimony, which was based on the GHD and some of the Sightings, in determining that the Site constituted Blanding’s Turtle habitat. 

[bookmark: _Toc219915819][bookmark: _Toc220072236]The Appeal Decision  

20. The OCJ overturned the Trial Justice’s decision, finding that the evidence did not establish, beyond a reasonable doubt, that Blanding’s Turtles depend on the Site to carry on life processes, as is required to ground a conviction under the ESA.
21. At the outset of its reasons, the OCJ found that the Trial Justice had over-relied on the GHD to define habitat, treating it as a legal instrument. 
OCJ, supra para 8 at 48.
22. In considering whether the evidence could nevertheless support the conviction under the ESA, the OCJ noted that in cross-examination, Mr. Snell had been unable to offer conclusive evidence that Blanding’s Turtles used the Site to carry on life processes. It additionally noted that during Ms. Murphy’s Site visit, she did not see Blanding’s Turtles at the site or identify it as habitat.
OCJ, supra para 8 at 43, 54.
23. Finally, the OCJ found that the Sightings were not sufficient to establish, beyond a reasonable doubt, that Blanding’s Turtles were dependent on the Site in 2018, noting that s. 2(2) of the ESA expressly excludes areas “where the species formerly occurred or has the potential to be reintroduced.” 
OCJ, supra para 8 at 55–6.
ESA, supra para 1, s 2(2).

[bookmark: _Toc219915820][bookmark: _Toc220072237]QUESTIONS IN ISSUE

24. Properly framed, the issues in this appeal are whether: 
i. The OCJ erred in finding the Trial Justice erroneously relied on the GHD to define “habitat” (the “GHD Issue”). 
a. CHL submits that the OCJ correctly decided that the Trial Justice erred in law by replacing the definition of “habitat” under the ESA with category 2 habitat under the GHD.
ii. The OCJ erred in finding the Trial Justice could not convict based on the evidence, including the Sightings (the “Sightings Issue”). 
a. CHL submits that that the OCJ correctly decided that the Sightings provided insufficient evidence to demonstrate, beyond a reasonable doubt, that the Site constituted Blanding Turtle’s habitat within the meaning of the ESA. 
iii. The OCJ erred by failing to consider or give effect to the part of the statutory definition of “habitat” that includes areas on which the species depends indirectly to carry on its life processes (the “Indirect Dependence Issue”).
a. CHL submits that the OCJ considered whether the Blanding’s Turtle depended indirectly on the Site to carry on its life processes in reaching its conclusion.
25. The SEMCC will consider as a final issue whether, had the new definition of “habitat” enacted in 2025 been in force when CHL was charged and tried, the Trial Justice would have ruled differently. CHL submits that the burden of proof would not have been met to enter a conviction under the new legislation. 

[bookmark: _Toc271703734][bookmark: _Toc219915821][bookmark: _Toc220072238]ARGUMENT

[bookmark: _Toc219915822][bookmark: _Toc220072239]The Standard of Review 
26. The SEMCC will review the GHD Issue, Sightings Issue, and Indirect Dependence Issue on a standard of correctness. 

[bookmark: _Toc219915823][bookmark: _Toc220072240]The OCJ correctly found a legal error in the Trial Justice’s treatment of the GHD 

27. The OCJ found that the Trial Justice had misused the GHD, effectively treating it as a legal instrument to define habitat and erroneously relying on the proximity-based definition of habitat set out by the GHD in place of the dependency-based definition of habitat in the ESA. The OCJ was correct to recognize and overturn this as an error of law. In doing so, the OCJ owed no deference to the Trial Justice and was entitled to replace the Trial Justice’s legal analysis with its own (Housen). 
OCJ, supra para 8 at 50.
Housen v Nikolaisen, 2002 SCC 33 at para 8. 
28. The Crown concedes that the Trial Justice relied on the GHD as a legal instrument but argues that it was entitled to do so. The Crown further argues that the Trial Justice failed to give the GHD sufficient weight. Neither argument is legally defensible. 
Factum of the Appellant at para 48, 62 [FOA].
OCJ, supra para 8 at 50.
[bookmark: _Toc219915824][bookmark: _Toc220072241]The Trial Justice used the GHD as a legal instrument to define “habitat”  

29. The legal error identified by the OCJ is the Trial Justice’s substitution of the GHD in place of the ESA. 
OCJ, supra para 8 at 50.
30. The applicable law defining “habitat” is the ESA. While the Trial Justice initially set out the definition of “habitat” under the ESA, she never returned to it, and instead erroneously grounded her reasoning and ultimate conviction on the definition of “category two” habitat under the GHD. 
Trial Decision, supra para 9 at 20.
31. The Trial Justice’s adoption and application of the wrong definition of habitat to ground her conviction is apparent from her description of the Crown’s evidence throughout her reasons. 
32. Early in her reasons, the Trial Justice wrote: “I heard evidence that according to the General Habitat Description, the technical document for Blanding’s Turtles, that because the area was within 30 metres of the Circle Lake wetland boundary it was category two Blanding’s Turtle habitat” (Trial Decision). Thereafter, all the evidence upon which the Trial Justice bases her conviction is assessed as evidence of the Site’s proximity to the Circle Lake wetland boundary rather than evidence of Blanding’s Turtles’ dependence on the Site for carrying out life processes. 
Trial Decision, supra para 9 at 22–3.
33. For instance, in assessing the evidence given by Officers Tim Caddell and Nathan Kirby, the Trial Justice stated that “[t]heir evidence supported the evidence that the area in question was a category two Blanding’s Turtle habitat according to the general habitat description based on the area being within 30 metres of the Circle Lake wetland boundary” (Trial Decision). 
Trial Decision, supra para 9 at 23.
34. Similarly, the Trial Justice accepted evidence from Bonnie Kennedy that a drone was used to map the 30-metre area beyond the wetland boundary to depict the category two habitat at the Site. 
Trial Decision, supra para 9 at 23.
35. The Trial Justice again conflated proximity with dependence when she considered one of the Sightings and concluded from the photo taken of “a turtle at the end of the water” in Circle Lake that “Blanding’s Turtles are using the wetlands in the Circle Lake area,” for the purpose of grounding her conviction of CHL. 
OCJ, supra para 8 at 55.
Trial Decision, supra para 9 at 26.
36. The Trial Justice’s reliance on evidence pertaining to the location of the Circle Lake wetlands and their 30-metre buffer, as well as her repeated reference to the use of the “wetlands” instead of the Site itself, reveals that she was improperly focused on the GHD definition of “category two” habitat, as none of this evidence contributed to an assessment of the dependence required for the Site to constitute Blanding’s Turtle habitat within the meaning of the ESA. 
Trial Decision, supra para 9 at 23–5.
37. Finally, the Trial Justice accepted Mr. Snell’s evidence and concluded based upon it that “the area in question is … Blanding’s Turtle habitat,” after Mr. Snell expressly confirmed during cross-examination that “the grubbing work was done in category two habitat … and that’s the source of the charge.”
Trial Decision, supra para 9 at page 27.
OCJ, supra para 8 at 53.

38. The Trial Justice over-relied on Mr. Snell’s GHD-based finding of category two habitat without conducting a separate analysis of each piece of evidence against the ESA definition. In doing so, she adopted Mr. Snell’s opinion as her own, allowing herself to be displaced as the trier of fact and erroneously making her decision based an “act of faith” in his opinion (White Burgess, J-LJ). 
White Burgess Langille Inman v Abbott and Haliburton Co, 2015 SCC 23 at para 18 [White Burgess].
R v J-LJ, 2000 SCC 51 at para 56 [J-LJ].
[bookmark: _Toc220072242]The Crown concedes that the Trial Justice used the GHD as a legal instrument

39. As appears from its factum before this Court, the Crown shares the view that the Trial Justice used the GHD definition in determining habitat (FOA). It argues that the GHD should be read into the regulatory framework by the SEMCC or relied upon solely to prove habitat (FOA). 
FOA, supra para 28 at paras 50–2, 61. 
40. The Crown’s argument is based on remedying an alleged error in applying s. 7 of the ESA (FOA). Under s. 7 of the ESA, the Lieutenant Governor in Council (the “LGC”) is empowered to make regulations listing specific classified species (the “SARO Regulation”). The SARO Regulation must include an area to which a classification applies, but only if the classification applies to a specified geographic area, which is not the case here. Even if it were, the designation of a geographic area is not analogous to the designation of habitat. Finally, the GHD was not made by the LGC in accordance with its delegated regulation-making authority under the ESA. It is merely a technical document prepared by the Ministry. In sum, s. 7 has no bearing on this dispute.
FOA, supra para 28 at paras 50–2.
ESA, supra para 1, ss 7, 2(1)(a), 56(1)(a). 
41. Reading in the GHD as part of the ESA framework would constitute a serious error of law and a violation of the separation of powers designating the Court’s role in relation to the legislature. Where the legislature has expressly assigned regulation-making authority to a body or person which has chosen not to exercise that authority, a court cannot cure that absence by treating a policy document as a regulation without usurping a legislative function. Doing so collapses the distinction between law and policy and undermines the separation of powers by conferring binding legal force on an instrument never enacted by the body authorized to make law. 
42. The Crown also relies upon Anderson v. Trent Lakes and Burleigh Bay Corporation v. North Kawartha (Township) to argue that the GHD should be independently relied upon to prove habitat (FOA). These authorities do not support this proposition. Neither decision suggests that a legislatively mandated regulation could be substituted by a document that does not meet the applicable requirements. Therefore, neither supports the proposition that the GHD categorization can substitute for the statutory test in a penal proceeding. 
FOA, supra para 28 at paras 59–60.
Anderson v Trent Lakes (Municipality), 2016 CanLII 26556 (ON LPAT) [Anderson].
Burleigh Bay Corporation v North Kawartha (Township), 2017 CanLII 66321 (ON LPAT) [Burleigh Bay].

43. The GHD cannot be used as a proxy for the ESA, as the Crown advocates. The definitions of “habitat” and “category two” habitat are not synonymous, and the OCJ was correct in determining that when the Trial Justice adopted the GHD definition in place of the ESA definition, it committed a reversible error of law.
OCJ, supra para 8 at 48. 
FOA, supra para 28 at para 56.

[bookmark: _Toc219915826][bookmark: _Toc220072243]The OCJ correctly found that the Sightings of Blanding’s Turtles could not support a conviction

44. The OCJ correctly concluded the Crown failed to fulfill its burden of proof in establishing “habitat.” The Crown did not demonstrate, through the evidence, that CHL committed each element of the offence under s. 10(1)(a) of the ESA. Its argument that the Sightings suggest a dependence on the Site fails to discharge the burden of proof, which requires that a ruling be based on more than probable guilt (Lifchus, FOA).
OCJ, supra para 8 at 60.
R v Lifchus, 1997 CanLII 319 at para 36 (SCC) [Lifchus].
FOA, supra para 28 at para 47.
[bookmark: _Toc219915827][bookmark: _Toc220072244]The evidence, including the Sightings, does not establish “habitat”

45. Having determined that the Trial Justice based her conviction on the wrong definition of habitat, the OCJ considered whether the evidence could nevertheless sustain a conviction under the statutory definition and concluded that it could not. The OCJ agreed with CHL that it was not sufficient for the Crown to rest its case on evidence of potential or former habitat. 
46. The OCJ’s reasoning is consistent with how habitat has been interpreted under the Fisheries Act, which employs similar wording to the ESA in defining “fish habitat” as an area on which fish “depend directly or indirectly in order to carry out their life processes.”
Fisheries Act, RSC 1985, c F-14, s 2(1). 
47. R. v. Bowcott states that dependence on an area for life processes means something more than an area that “could possibly be used for” habitat, and that it is evident that “some limitation is necessary in using the definition” of “habitat.” 
R v Bowcott, 1998 CanLII 999 at para 19 (BCSC). 
48. Regarding the Sightings, the OCJ correctly determined that, had the Trial Justice tested the Sightings against the ESA definition, she could not have been satisfied, beyond a reasonable doubt, that the Site constituted habitat. The Sightings were at different locations from the Site and at different times from the alleged offence, therefore not proving dependence upon the Site at the material time.
OCJ, supra para 8 at 54–5.
49. Further, the mere inference drawn from the Sightings that Blanding’s Turtle may have been present in and around Circle Lake in 2018 is insufficient to prove, beyond a reasonable doubt, that the Site constituted habitat under the ESA. There is no evidence that the turtles seen in and around Circle Lake at various times were performing life processes such as reproduction, rearing of young, hibernation, migration, or feeding, as described by s. 2(1)(b), or depended upon the Site for such.  Further, Ms. Murphy observed no such evidence during her visit to the Site on June 12, 2018, and Mr. Snell testified that he did not have any proof that members of the species were utilizing the site for travel, nesting, or thermogenic activities (OCJ). The OCJ additionally noted that the Crown’s witness, Mr. Kirby, was unable to identify shells found near the Site as Blanding’s Turtles shells (OCJ).
ESA, supra para 1, s 2(1)(b).
OCJ, supra para 8 at 43, 54, 57.

50. As in the present case, in Anderson, evidence of nearby sightings was insufficient to establish habitat in an urban planning context. The Local Planning Appeal Tribunal of Ontario assessed whether an area was Blanding’s Turtle habitat under the ESA (Anderson, Provincial Policy Statement). The Tribunal considered evidence of sightings proximate to the area and an expert opinion on Blanding’s Turtles, including their lifespan and travel patterns. It held that the area could not be considered Blanding’s Turtle habitat for the purposes of the zoning dispute, stating that “[w]hile a turtle was observed 1 km away and it is recognized that they travel, there is no evidence that they use the subject property or travel through the property” (Anderson).
Anderson, supra para 42 at para 37.
Ontario, Ministry of Municipal Affairs and Housing, Provincial Policy Statement (Toronto: MMAH, 2014), s 6.0 online: <ontario.ca/document/provincial-policy-statement-2014/60-definitions> [Provincial Policy Statement].

51. As the Trial Justice’s mishandling of the evidence was inextricably linked to her erroneous adoption of the non-statutory definition of category two habitat, the OCJ owed no deference to the Trial Justice’s evidentiary findings and was entitled to independently assess whether the evidence, including the Sightings, was sufficient to establish habitat under the ESA.
[bookmark: _Toc220072245][bookmark: _Toc219915828]The Crown’s arguments regarding the Sightings must fail 

52. The Crown argues that the OCJ erred by overturning the Trial Justice’s admission of the Sightings into evidence (FOA). This did not occur. Rather, the OCJ reassessed and afforded appropriate weight to the Sightings, considering their lack of contemporaneity and connection to the Site. 
FOA, supra para 28 at para 47.
OCJ, supra para 8 at 55, 57–8.

53. In arguing the contemporaneity of the Sightings, the Crown relies on Ontario (Natural Resources and Forestry) v. South Bruce Peninsula (Town) to argue that sightings of species in an area 20 years prior to an offence will not preclude a present-day determination of habitat under s. 2(2) of the ESA. This is a material misstatement of the facts of that case. Rather, the species in that case—the Piping Plover—returned to the impugned area to nest every year for those twenty years. 
FOA, supra para 28 at para 42.
Ontario (Natural Resources and Forestry) v South Bruce Peninsula (Town), 2022 ONCA 315 at para 5 [South Bruce Peninsula].

54. Moreover, the Court’s finding of “habitat” in South Bruce Peninsula was based on the Piping Plover’s demonstrated dependence on the impugned area, not on sightings in the general vicinity. Consistent with the ESA definition of “habitat,” the trial decision was focused on Piping Plover life processes, specifically their use of the impugned area for nesting.
R v South Bruce Peninsula (Town), [2019] OJ No 6579 at paras 6–7 (ONCJ). 
55. The Crown additionally argues that Mr. Snell’s determination of habitat based on the Sightings “should have required a significant amount of evidence to overcome” (FOA). There are two issues with this argument. First, Mr. Snell’s opinion is not binding on the courts, nor does it replace the trier of fact. Second, the burden of proof was not on CHL to disprove “habitat.” Rather, it fell on the Crown to prove, beyond a reasonable doubt, that the elements of the offence were met. 
FOA, supra para 28 at para 40. 
56. Finally, the Crown argues that the OCJ’s treatment of the Sightings violated the precautionary principle (FOA). The preamble to the ESA references the precautionary principle as it concerns measures of minimizing threats of future harm, not, as is at issue here, whether an alleged offence took place (ESA). The precautionary principle does not relieve the Crown of its burden to prove the essential elements of the offence beyond a reasonable doubt, nor allow for a conviction to be entered “when lacking certainty” (Sierra Club, FOA). 
FOA, supra para 28 at paras 41, 47.
ESA, supra para 1 at Preamble.
Sierra Club Canada v Ontario, 2011 ONSC 4655 at para 53.  

57. As the Sightings did not take place at the time of the alleged offence, nor at its location, the OCJ properly found that they were not sufficient to ground a conviction under the ESA. 
[bookmark: _Toc219915829][bookmark: _Toc220072246]The OCJ correctly interpreted and applied “habitat” 
[bookmark: _Toc219915830][bookmark: _Toc220072247]The OCJ considered the entire definition of habitat 
58. There is no indication that the OCJ failed to consider the entire definition of habitat in its review of the trial decision. In its reasons, the OCJ identifies and recites the proper and complete definition of “habitat” under ss. 2(1)(b) and 2(2) of the ESA. Judges are presumed to know the law and apply it correctly (Burns). Given this presumption, and in the absence of any indicia of a flawed analysis, the OCJ’s recitation of the complete definition of habitat supports the conclusion that it considered and applied the ESA correctly. 
OCJ, supra para 8 at 51.
R v Burns, 1994 CanLII 127 at 664 (SCC) [Burns]. 

59. As discussed earlier in this factum, the OCJ also considered all relevant evidence in assessing whether the Site constituted habitat under the ESA. The OCJ makes direct reference to the expert opinion of Mr. Snell (OCJ), who testified regarding areas that Blanding’s Turtles potentially use, both directly and indirectly (Trial Decision). It is evident from the OCJ’s reference to Mr. Snell’s expert opinion that the Court considered the indirect aspects of habitat in the decision-making process.   
OCJ, supra para 8 at 44–5.
Trial Decision, supra para 9 at 24.

60. It was not necessary for the OCJ to explicitly discuss indirect dependence in her reasons. The OCJ’s reasoning was clear that the evidence fell short of establishing that Blanding’s Turtles were anywhere near the Site in 2018, let alone depended upon it, and therefore a detailed discussion of direct and indirect dependence was not necessary. Further, where judges provide oral reasons, they are entitled to limit their reasoning to essential points (Boucher). 
R v Boucher, 2005 SCC 72 at para 29 [Boucher].
61. Read in full, the OCJ’s reasoning confirms that the available evidence, assessed against the complete ESA definition of habitat, failed to satisfy the definition of “habitat” under s. 2(1). The reasons provide no indication that the OCJ failed to properly consider the entire definition or weigh the evidence against it when acquitting CHL. 
[bookmark: _Toc219915831][bookmark: _Toc220072248]Interpreting “indirect” dependence
62. The modern principle of statutory interpretation requires that the words of a statute be read “in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament” (Rizzo). 
Rizzo & Rizzo Shoes Ltd (Re), 1998 CanLII 837 at para 21 (SCC) [Rizzo].
63. The meaning of “indirect” dependence in the definition of habitat does not have a boundless scope. The ordinary meaning of the term “indirectly” refers to anything that is “not direct” (Oxford English Dictionary). Thus, indirect dependence refers to an area that a species does not use directly (i.e., on which the species is not physically present) but nevertheless depends on for its life processes. In the context of the ESA, indirect dependence may include, for example, an area that provides habitat for creatures that a species relies on as food (ONCA). 
Oxford English Dictionary, “indirectly (adv.),” December 2025, online: <doi.org/10.1093/OED/8971094023>.
R v Consolidated Homes Ltd, 2025 ONCA 41 at para 39 [ONCA]. 

[bookmark: _Toc219915832][bookmark: _Toc220072249][bookmark: _Toc218587888]There was no evidence of indirect independence 
64. The evidence does not support a finding of habitat on the basis of indirect dependence. The closest the Crown came to providing evidence of indirect dependence at trial was through Mr. Snell’s opinion that the Work at the Site damaged the category two habitat by, among other things, removing vegetation important to the Circle Lake ecosystem, affecting water quality and water supply (Trial Decision). This evidence of damage does not directly demonstrate that Blanding’s Turtles indirectly depend on the Site to carry on their life processes and is therefore insufficient to establish habitat beyond a reasonable doubt.
Trial Decision, supra para 9 at 24.  
65. Critically, as discussed in paragraphs 36 to 38, Mr. Snell’s opinion does not provide evidence of dependence consistent with the definition of habitat under the ESA. Mr. Snell refers to the Site as functioning habitat on the premise that it is “category two” habitat. His opinion is coherent within the GHD proximity framework but fails to establish actual dependence as required by the ESA definition of habitat. 
OCJ, supra para 8 at 52.
66. In their factum, the Crown fails to point to any evidence of indirect dependence on the Site. Rather, their argument lists unsubstantiated effects related to migratory pathways, thermoregulation, shelter, and foraging (FOA). These are examples that involve direct interaction with the Site and would be classified as direct dependence had they been proven (OCJ). 
OCJ, supra para 8 at 45–6. 
FOA, supra para 28 at paras 69, 73, 78.

67. The Crown also cites evidence and arguments that are not properly before this Court because the Crown failed to present them at first instance. However, this appeal is not an opportunity to retry the case, and appellants seeking to introduce new evidence on appeal must meet strict criteria, which has not been argued here and which, in any case, is not met (Palmer, Barendregt).
Palmer v The Queen, 1979 CanLII 8 (SCC) [Palmer]. 
Barendregt v Grebliunas, 2022 SCC 22 at paras 1, 31 [Barendregt].

68. For example, the Crown introduces several pieces of inadmissible evidence. It relies heavily on the following:
i. Committee on the Status of Species at Risk in Ontario, Species at Risk Evaluation Report for Blanding’s Turtle (Emydoidea blandingii) (2017) (“COSSARO Report”); and
ii. Ministry of the Environment, Recovery Strategy for the Blanding’s Turtle (Emydoidea blandingii) in Ontario (2019) (“Recovery Strategy”).
69. The Crown relies on the COSSARO Report to argue that the area used by Blanding’s Turtles to travel between nesting grounds should be considered habitat because Blanding’s Turtles allegedly rely on those areas indirectly to carry on life processes. However, this report was published in 2017 and was reasonably available to the Crown should they have decided to introduce it into evidence at trial (Palmer). There is also no indication that the Crown’s expert, Mr. Snell, relied on the COSSARO Report when forming his opinion. Further, and in any event, there is no evidence that the Site is an area used by Blanding’s Turtles to travel between nesting grounds. Accordingly, the COSSARO Report cannot now be adduced on appeal. 
Palmer, supra para 67 at 775. 
70. Similarly, the Crown seeks to introduce the Recovery Strategy. This document did not exist at the time of the trial and similarly does not meet the criteria to introduce new evidence (Palmer). Like the GHD, it is a general document that speaks to a general legislative strategy regarding Blanding’s Turtles. It does not have the probative force to contribute to a finding of fact that Blanding’s Turtles depended on the Site, directly or indirectly, at the time of the offence. 
Palmer, supra para 67 at 775.
71. The OCJ therefore did not fail to consider indirect dependence of Blanding’s Turtles on the Site. There just was no evidence of such. 

[bookmark: _Toc219915833][bookmark: _Toc220072250]The new definition of “habitat” would not have resulted in a conviction 

72. The Crown has failed to demonstrate that the Site is “habitat” under the old definition in s. 2(1)(b) of the ESA. It would therefore fail under the new, narrower definition. 
73. The ESA was amended as follows: 
	Endangered Species Act 
	Protect Ontario by Unleashing our Economy Act

	1. Purpose  
To protect species that are at risk and their habitats, and to promote the recovery of species that are at risk.
	1. Purpose 
To provide for the protection and conservation of species at risk while taking into account social and economic considerations including the need for sustainable economic growth in Ontario.


	2. Definition of Habitat 
(1) “habitat” means,
(a)  with respect to a species of animal, plant or other organism for which a regulation made under clause 56 (1) (a) is in force, the area prescribed by that regulation as the habitat of the species, or
(b)  with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding,
and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species as dens, nests, hibernacula or other residences; (“habitat”)
	2. Definition of Habitat 
(1) “habitat” means, subject to subsection (3)(a) in respect of an animal species, 
(i)  a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and 
(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause




74. This amendment narrows the definition of habitat to areas that are “habitually occupied” by a species and limits uses to “breeding, rearing, staging, wintering or hibernating.” Previous reference to areas on which a species at risk “depends … indirectly, to carry on its life processes” is removed.
ESA 2025, supra para 6, s 2(1)(a).
ESA, supra para 1, s 2(1)(b).

75. The ESA 2025 also narrows the Act by removing the purpose of protecting the habitat of species at risk. Instead, conservation of species at risk must be balanced with “sustainable economic growth in Ontario.”
ESA 2025, supra para 6, s 1.  
76. Further, the new legislation maintains the s. 2(2) qualification that there must be members of the species currently relying on the land.
[bookmark: _Toc219915834][bookmark: _Toc220072251]There was no evidence of a “a dwelling place”

77. Applying the old definition to the facts in this case, the Crown failed to demonstrate that Blanding’s Turtle either directly or indirectly depended upon the area. Under the new legislation, the Crown would continue to fail to meet the evidentiary standard.
78. CHL was tried under s. 10(1)(a) of the ESA based on circumstantial evidence of turtle sightings before and after the offence, and the expert opinion of Mr. Snell who similarly provided no evidence of turtles at the Site. 
79. The Sightings before and after the alleged offence do not place Blanding’s Turtle at the Site at the time of the alleged offence. Thus, the available evidence does not demonstrate that the Site is either a “dwelling place” that is “habitually occupied [by Blanding’s Turtles] for the purposes of breeding, rearing, staging, wintering or hibernating” or that there is an “area immediately around a dwelling place … that is essential for [those] purposes.” 
ESA 2025, supra para 6, s 2(1)(a).
[bookmark: _Toc219915835][bookmark: _Toc220072252]International law cannot modify the clear and unequivocal words of Canadian legislation

80. The Crown argues that international law should be considered in interpreting the new definition of habitat. The Crown states that “the court should avoid interpretations that would put Canada in breach of such obligations.” However, they do not articulate how these obligations would be breached if there was no conviction under the new definition of “habitat.”
FOA, supra para 28 at para 90, citing Ordon Estate v Grail, 1998 CanLII 771 at para 137 (SCC).  
81. The new ESA does not put Canada in breach of its international obligations. Even if it did, where the statutory meaning is clear, international treaties “cannot overwhelm clear legislative intent” (Society of Composers).
Society of Composers, Authors and Music Publishers of Canada v Entertainment Software Assn, 2022 SCC 30 at para 48 [Society of Composers]. 

82. This is the case here. The new legislation provides a clear understanding of the definition of habitat. Where the “words of a provision are precise and unequivocal, the ordinary meaning of the words play a dominant role in the interpretive process” (Canada Trustco). The new definition includes precise designations of the types of uses that constitute habitat, leaving little room for alternative or more expansive interpretation. 
Canada Trustco Mortgage Co v Canada, 2005 SCC 54 at para 10 [Canada Trustco]. 
[bookmark: _Toc219915836][bookmark: _Toc220072253]Conviction would be inconsistent with the purpose of the legislation 

83. A finding of guilt would also be inconsistent with the purpose of the legislation. The new Purpose of the legislation adapts the focus of conservation of species at risk to better align with the goals of sustainable economic growth. 
ESA 2025, supra para 6, s 1. 
84. Debates in the Ontario legislature support this clear purpose. Members discussed more targeted approaches to species conservation, with “strong compliance and strong enforcement tools” to ensure that conservation goals are met, while ensuring predictability for economic activities. 
Ontario, Legislative Assembly, Official Report of Debates (Hansard), 44-1, (29 April 2025) at 144 (Hon Todd J McCarthy) online: <ola.org/en/legislative-business/house-documents/parliament-44/session-1/2025-04-29/hansard>.

85. Northern Ontario Member of the Legislative Assembly Mr. John Vanthof referred specifically to the Blanding’s Turtle in supporting this aim of the bill: 
“When a project gets stopped for the Blanding’s turtle, but there hasn’t been a Blanding’s turtle there for 50 years, but there might be at some point in the future, that’s what’s so frustrating, right? We need to look at that. We need to be honest, but we all have to decide that we’re going to protect the Blanding’s turtle, not protect what we think the Blanding’s turtle is.”
Ontario, Legislative Assembly, Official Report of Debates (Hansard), 44-1, (1 May 2025) at 337 (Mr John Vanthof) online: <ola.org/en/legislative-business/house-documents/parliament-44/session-1/2025-05-01/hansard>.

86. The new legislation does not contravene provincial environmental protection values as the Crown alleges. There is a clear desire on the part of the legislature to ensure that conservation activities are carried out in clear connection to the protection of species who are demonstrably present, while balancing economic growth. Blanding’s Turtles can and should be protected where their presence is confirmed, not where they could possibly be. 
FOA, supra para 28 at para 89.
87. CHL’s homebuilding activities promote the economic growth of the North Bay community. Deciding in favour of the Crown based on circumstantial evidence of potential “habitat” would fail to balance the dual purposes of conservation and sustainable economic growth intended by the legislature.
[bookmark: _Toc219915837][bookmark: _Toc220072254]Conclusion 
88. The OCJ correctly found that the Trial Justice convicted CHL using the incorrect legal definition of habitat. 
89. Based on this, the OCJ was entitled to re-weigh the evidence to assess whether Blanding’s Turtle depended on the Site at the time of the alleged offence. It considered evidence of indirect and direct dependence and correctly found that the evidence was insufficient to ground a conviction. 
90. Similarly, had the new definition of “habitat” been in force in 2018, the evidence would have been insufficient to establish Blanding’s Turtle “habitat” under the ESA.
91. Accordingly, the decision of the OCJ should be upheld and this appeal should be dismissed.

[bookmark: _Toc271703735][bookmark: _Toc219915838][bookmark: _Toc220072255]SUBMISSIONS IN SUPPORT OF COSTS
92. CHL requests that they be awarded the costs of this appeal and the proceedings below.

[bookmark: _Toc271703736][bookmark: _Toc219915839][bookmark: _Toc220072256]ORDER SOUGHT
93. For the reasons above, CHL requests that this Court dismiss the appeal, with costs.
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23 day of January 2026.



_______________________________
Catherine Zhang

_______________________________
Jerod Miksza

_______________________________
Michelle Murray-Schlitt

Counsel for the Respondent
Consolidated Homes Ltd.
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LEGISLATION AT ISSUE 

Endangered Species Act, S.O. 2007, c. 6 (prior to amendments enacted 5 June 2025)

Preamble
[bookmark: BK0]Biological diversity is among the great treasures of our planet. It has ecological, social, economic, cultural and intrinsic value. Biological diversity makes many essential contributions to human life, including foods, clothing and medicines, and is an important part of sustainable social and economic development.

Unfortunately, throughout the world, species of animals, plants and other organisms are being lost forever at an alarming rate.  The loss of these species is most often due to human activities, especially activities that damage the habitats of these species. Global action is required.

The United Nations Convention on Biological Diversity takes note of the precautionary principle, which, as described in the Convention, states that, where there is a threat of significant reduction or loss of biological diversity, lack of full scientific certainty should not be used as a reason for postponing measures to avoid or minimize such a threat.

In Ontario, our native species are a vital component of our precious natural heritage. The people of Ontario wish to do their part in protecting species that are at risk, with appropriate regard to social, economic and cultural considerations. The present generation of Ontarians should protect species at risk for future generations.

Therefore, Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of Ontario, enacts as follows: 

Purposes 
1 The purposes of this Act are:
1.  To identify species at risk based on the best available scientific information, including information obtained from community knowledge and aboriginal traditional knowledge.
2.  To protect species that are at risk and their habitats, and to promote the recovery of species that are at risk.
3.  To promote stewardship activities to assist in the protection and recovery of species that are at risk. 


Definitions

2 (1)  In this Act,

“habitat” means,

(a)  with respect to a species of animal, plant or other organism for which a regulation made under clause 56 (1) (a) is in force, the area prescribed by that regulation as the habitat of the species, or

(b)  with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding,
and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species as dens, nests, hibernacula or other residences; (“habitat”)

Definition of “habitat,” cl. (b)

(2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes. 

Species at Risk in Ontario List
7. (1) The Ministry official who holds the office designated under subsection (6) shall make and file a regulation that lists the following:
1. All the species that are classified by COSSARO as extirpated species.
2. All the species that are classified by COSSARO as endangered species.
3. All the species that are classified by COSSARO as threatened species.
4. All the species that are classified by COSSARO as special concern species.

Contents of regulation
(2) The Ministry official shall ensure that the regulation contains the following information for each species:

1. The common name and scientific name of the species.
2. COSSARO’s classification of the species.
3. If COSSARO indicated that the classification applies only to a specified geographic area, the area specified by COSSARO.









Endangered Species Act, 2007, S.O. 2007, c. 6, current, as modified by the Protect Ontario by Unleashing our Economy Act, S.O. 2025, c. 4.

[bookmark: BK2]Purposes

1 The purposes of this Act are:

1. To identify species at risk based on the best available scientific information, including information obtained from community knowledge and Indigenous traditional knowledge.
2. To provide for the protection and conservation of species at risk while taking into account social and economic considerations including the need for sustainable economic growth in Ontario.
3. Repealed: 2025, c. 4, Sched. 2, s. 1 (2).

Definitions 

2(1) In this act

“habitat” means, subject to subsection (3),

(a)  in respect of an animal species,

(i)  a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and

(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.

(b)  in respect of a vascular plant species, the critical root zone surrounding a member of the species, and

(c)  in respect of all other species, an area on which any member of a species directly depends in order to carry on its life processes; (“habitat”)

Definition of “habitat”

(2) For greater certainty, the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.  200
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