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[bookmark: _Toc271703729][bookmark: _Toc218630713][bookmark: _Toc218783931][bookmark: _Toc218846572][bookmark: _Toc218858273]OVERVIEW AND STATEMENT OF FACTS 
[bookmark: _Toc271703730][bookmark: _Toc218630714][bookmark: _Toc218783932][bookmark: _Toc218846573][bookmark: _Toc218858274]Overview of the Appellant’s Position 
This appeal concerns appellate deference to a trier of fact’s evidentiary findings and the statutory imperative to protect a threatened species from serious harm to its habitat.
 More specifically, this appeal asks whether the Ontario Court of Justice (“OCJ”) exceeded the scope of its appellate jurisdiction by concluding that the accepted trial evidence was insufficient to establish that land damaged by construction activities constituted Blanding’s turtle habitat. The outcome turns on a finding that land disturbed by Consolidated Homes Ltd. (“CHL”) qualified as “habitat” within the meaning of the Endangered Species Act, 2007, SO 2007, c. 6 (“ESA”), as it read at the time of the offence, and on the proper role of an appellate court intervening in a trial judge’s evaluation of evidence pursuant to the Provincial Offences Act, RSO 1990, c P.33 (“POA”).
Endangered Species Act, 2007, SO 2007, c. 6 [ESA].
Provincial Offences Act, RSO 1990, c P.33 [POA].
There are two determinative questions in this appeal. First, whether an appellate court acting under the POA is permitted to overturn a trial judge’s reasonable inferences of fact in the absence of a palpable and overriding error. Second, whether the OCJ correctly interpreted and applied the ESA in concluding that a trial decision was unreasonable or unsupported by the evidence.
On the first issue, the Appellant submits that the OCJ exceeded the scope of its appellate jurisdiction by overturning reasonable inferences drawn at trial without identifying any palpable and overriding error. It is well established that appellate courts cannot re-weigh evidence, substitute their own assessment of probative value, or recast a trial judge’s evidentiary reasoning as an error of law to justify intervention. Absent a reviewable error, findings of fact and the inferences drawn from them are entitled to deference and may not be disturbed. The OCJ’s intervention in this case contravened these settled principles and amounted to impermissible appellate fact-finding.
Regarding the second issue, the Appellant submits that the OCJ erred in its interpretation and application of the ESA’s section 2(1)(b) definition of habitat. The OCJ found that a factual inference about direct dependence was unreasonable or not supported by the evidence, without considering indirect dependence. The ESA includes areas on which a species indirectly depends for its life processes in its definition of habitat.  This definition must be read in its full context and in a manner consistent with the ESA’s remedial purpose and protective legislative scheme. Properly construed, habitat, within the meaning of the ESA, includes areas that Blanding’s turtles indirectly require to survive. This definition encompasses areas that contain features essential to life processes of a nearby protected species, even if the species is not physically present or actively using the area in question at the time of an offence. Requiring proof of active presence or use by a protected species at the time of an offence while failing to consider whether the evidence satisfies habitat through indirect dependence constitutes an error of law. It unduly restricts the ESA’s definition of habitat, undermines its purpose, and is out of step with governing authority. 
Accordingly, the Appellant requests that the Supreme Environmental Moot Court of Canada (“SEMCC”) allow this appeal.
[bookmark: _Toc271703731][bookmark: _Toc218630715][bookmark: _Toc218783933][bookmark: _Toc218846574][bookmark: _Toc218858275]Statement of the Facts
The Blanding’s turtle is a threatened species under the ESA. In the absence of a habitat regulation, an area legally constitutes habitat where the species depends on it, directly or indirectly, to carry out its life processes.
Species at Risk in Ontario List, O Reg 230/08, Sch. 3.
ESA, supra para 2, s 2(1).
CHL is a residential developer in the City of North Bay, Ontario. In or around 2010, CHL began planning a residential development on wetlands located south of Circle Lake. Blanding’s turtles had previously been observed in the area in 2007. In 2010, an environmental impact study prepared for CHL acknowledged that Circle Lake provided suitable habitat for endangered species likely to be present, including the Blanding’s turtle, and identified specific activities, such as vegetation removal, that could harm its wetland habitat.
R v Consolidated Homes Ltd., Reasons for Judgment, Transcript for August 20, 2024, at 4–5 [OCJ Decision].
R v Consolidated Homes Ltd., 2025 ONCA 41 at para 6 [ONCA Decision].
In 2017, officials from Ontario’s Ministry of Natural Resources and Foresty (“MNRF”) recorded a sighting of Blanding’s turtles proximate to the area that CHL planned for development. Another sighting occurred in 2020 when a local resident of North Bay took a picture of a Blanding’s turtle at the edge of Circle Lake.
R v Consolidated Homes Ltd, Proceedings at Court, Transcript for October 12, 2022, at 2, 9 [Trial Decision].
In March of 2017, the MNRF issued a stop work order to CHL in relation to their construction activities, accompanied by a covering letter. This letter stated that Blanding’s turtles receive both species and habitat protection under the ESA and advised CHL to discuss potential measures or authorization to ensure compliance and habitat protection. 
OCJ Decision, supra para 8 at 15.
Trial Decision, supra para 9 at 5. 
MNRF staff subsequently attended CHL’s residential development property and physically marked a Circle Lake wetland boundary. This boundary reflects Category 2 Blanding’s turtle habitat as described in the General Habitat Description for the Blanding’s Turtle (“GHD”). The GHD is a technical document, authored by Ontario’s Ministry of the Environment, Conservation and Parks, that provides greater clarity on the area of habitat protected for a species based on the definition found in the ESA. The GHD lists suitable wetlands or waterbodies, near species sightings, and a 30 metre buffer around these areas, as “Category 2 habitat.” Category 2 habitat is defined in the GHD as including wetlands that Blanding’s turtles depend on for life processes including feeding, mating, thermoregulation, movement, and protection from predators. 
Trial Decision, supra para 9 at 5–6.
OCJ Decision, supra para 8 at 5.
Ontario Ministry of the Environment, Conservation and Parks, “General Habitat Description for the Blanding’s Turtle (Emydoidea blandingii)” (updated March 2021), online: <ontario.ca> [https://www.ontario.ca/page/blandings-turtle-general-habitat-description] [GHD].
Between June and August of 2018, CHL used a large excavator to “grub” an area located south of Circle Lake Road in the Circle Lake area (the “Site”). The grubbing work pushed the soil towards and into the wetland, “blurring” the boundary previously marked by MNRF staff. North Bay-Mattawa Conservation officers attending at the Site later observed that boulders were freshly moved, an excavator was present, and that vegetation had been cleared and removed. 
OCJ Decision, supra para 8 at 2–4. 
Trial Decision, supra para 9 at 5–6. 
At trial, Mr. Shamus Snell, a biologist, and fish and wildlife technician, who was qualified as a Blanding’s turtle expert, provided evidence that removal of vegetation and shaded areas affects food supply, thermoregulation opportunities, and makes the Site less valuable as a nesting habitat because both eggs and young turtles are more susceptible to predators. Mr. Snell indicated that the species would utilize the area for mating, basking, hiding, nesting, foraging, thermal regulation, and as a travel corridor. His opinion is that the grubbing was done during the active nesting season for Blanding’s turtles. He also stated that the earth pushed up along the wetland boundary blocked water from flowing to the wetland and diminished the supply of water to a critical area for the species. Mr. Snell’s expert opinion is that Blanding’s turtle habitat was damaged by the actions of CHL in June of 2018.
Trial Decision, supra para 9 at 7. 
In 2018, CHL was charged with breaching section 10(1)(a) of the ESA, which makes it an offence to damage or destroy the habitat of an endangered or threatened species.
ESA, supra para 2, s 10(1)(a).
[bookmark: _Toc218858276]Procedural History
At trial, the Crown relied on the following evidence to establish that the grubbing occurred in Blanding’s turtle habitat:
(1) The expert opinion of Mr. Snell;
(2) The GHD, which outlines habitat characteristics and species dependence; 
(3) Three recorded sightings of Blanding’s turtles near the Site; and
(4) Witness testimony.
CHL did not proffer any evidence at trial. Relying on the complete evidentiary record, Justice of the Peace Nichols (the “Trial Justice”) convicted CHL.
Trial Decision, supra para 9 at 9–10, 13–14.
On appeal pursuant to the POA, the OCJ overturned the conviction. Leave to appeal to the Ontario Court of Appeal (“ONCA”) was subsequently denied on the basis that the case did not meet the high threshold of being essential to the public interest or the due administration of justice required to grant leave.
ONCA Decision, supra para 8 at paras 34–35.
Leave has now been granted to the SEMCC. The Appellant asks this Court to revisit the OCJ’s decision informed by Part III of the POA and the appellate framework set out therein. 
POA, supra para 2, Part III. 
[bookmark: _Toc271703733][bookmark: _Toc218630716][bookmark: _Toc218783934][bookmark: _Toc218846575][bookmark: _Toc218858277]QUESTIONS IN ISSUE
There are three issues on appeal:
(5) Did the OCJ err by overturning the Trial Justice's factual inferences about Blanding’s turtle habitat without identifying a palpable and overriding error?
(6) Did the OCJ err by failing to consider whether Blanding’s turtles indirectly depended on the Site for life processes at the time of the offence?
(7) How should the trial have been decided if the new definition of “habitat” was in force when CHL was charged and tried?
The Appellant submits that the central issues on appeal raise questions of law alone. 
[bookmark: _Toc271703734][bookmark: _Toc218630717][bookmark: _Toc218783935][bookmark: _Toc218846576][bookmark: _Toc218858278]ARGUMENT
[bookmark: _Toc218630718][bookmark: _Toc218783936][bookmark: _Toc218846577][bookmark: _Toc218858279]Standard of Review Applicable to the SEMCC
The OCJ failed to apply the proper standard of review outlined in the POA, resulting in errors of law reviewable by this Court on correctness.
POA, supra para 2, s 120.
Housen v Nikolaisen, 2002 SCC 33 at para 25 [Housen].
In criminal cases, when an appellate court finds a conviction at trial to be unreasonable or unsupported by the evidence, this raises a question of law for the purposes of the determining the Crown rights of appeal. The approach outlined within the POA applies the same standard as section 686(1)(a) of the Criminal Code, RSC 1985, c. C-46, asking whether the verdict is one that a trial judge, acting judicially, could reasonably have rendered. Nothing in the wording of the POA permits the OCJ to overturn findings of fact without identifying palpable and overriding errors. 
POA, supra para 2, s 120.
Criminal Code, RSC 1985, c. C-46, s 686(1)(a).
R v Biniaris, 2000 SCC 15 at paras 36–37 [Biniaris].
ONCA Decision, supra para 8 at paras 8, 25.
In the present case, the OCJ exceeded the standard of review set out in the POA by impermissibly overturning findings of fact without identifying any palpable and overriding errors, and misinterpreting the ESA, resulting in errors of law.
Appeals pursuant to the POA from the OCJ to a higher court are granted upon questions of law alone. The applicable standard of review for questions of law is correctness. Therefore, the applicable standard for the SEMCC in reviewing the OCJ’s decision is correctness.
POA, supra para 2, s 139(1).
Housen, supra para 21 at paras 25, 30.
[bookmark: _Toc218630719][bookmark: _Toc218783937][bookmark: _Toc218846578][bookmark: _Toc218858280]The OCJ Owes Deference to the Trier of Fact
An appeal to the OCJ under section 116 of the POA is not a retrial and limits appellate intervention to preserve deference to trial-level fact-finding. 
POA, supra para 2, ss 116, 120(1)(a).
Assessment of the relevance, weight, and probative value of evidence, including scientific, technical, or expert materials, is a question of fact, or at most a question of mixed fact and law. Therefore, the appropriate standard of review for the OCJ in reviewing decisions made by the trier of fact regarding evidence is palpable and overriding error. This is affirmed by POA jurisprudence. Absent a clear misapprehension of evidence or an error going to the core of the reasoning process, deference is required. Under the POA, an appeal court may not intervene merely because it would have preferred separate evidence or drawn different inferences.
OCJ Decision, supra para 8 at 1, 9.
R v Ward 2015 ONCJ 369 at paras 13–14.
In its review, the OCJ overturned the trial decision on the basis that the evidence did not prove that the Site was Blanding’s turtle habitat. The POA allows for a reviewing court to order the production of any writing, exhibit or other thing relevant to the appeal; any witness who would have been compellable at the trial; and receive the evidence of any witness. The OCJ declined to do so in its review. As such, the Trial Justice is best positioned to assess witness credibility, weigh evidence, and draw factual inferences, justifying a high degree of deference owing to their findings.
ONCA Decision, supra para 8 at para 25. 
POA, supra para 2, s 117.
Housen, supra para 21 at paras 10–12, 25.
An appellate court may not set aside a trial judgment where there is no palpable and overriding error, and the only point at issue is the interpretation of evidence. Rather, palpable and overriding error sets a high threshold for appellate intervention. An error is palpable where it is plainly identifiable on the face of the reasons or record and overriding only where it affects the outcome or goes to the core of the trial judge’s reasoning process.
Salomon v Matte-Thompson, 2019 SCC 14 at para 106 [Salomon].
Housen, supra para 21 at paras 5–6.
The standard is not met by mere disagreement with how the trial judge weighed, emphasized, or interpreted the evidence. The possibility for an alternative factual finding based on a different ascription of weight does not mean that a palpable and overriding error has been made. As such, a finding that a decision is “unreasonable or unsupported by the evidence” requires more than appellate disagreement with the trial judge’s result, weighing of the record, or the inferences drawn from it. The reviewing court must identify palpable and overriding errors.
Housen, supra para 21 at paras 23, 39, citing Van de Perre v Edwards, 2001 SCC 60 at paras 9–15.
Salomon, supra para 28 at para 33.
POA, supra para 2, s 120(1)(a).
Re-weighing evidence or mischaracterizing disagreement with a trial judge’s evidentiary reasoning as an error of law to justify intervention is also impermissible. The POA does not permit appellate courts to substitute their own assessment of facts for that of trial judge, even where those facts are proven circumstantially. 
 	ONCA Decision, supra para 8 at para 36.
R v Villaroman, 2016 SCC 33 at para 35 [Villaroman].
Appellate intervention in a trial verdict is permitted only in narrow and well-defined circumstances. Such intervention may be justified where the trial judge:
(8) misapprehended material evidence;
(9) failed to consider evidence central to a dispositive issue;
(10) relied on irrelevant or improper considerations;
(11) drew an inference unsupported by any evidence;
(12) failed to apply, or was not alive to, an applicable legal principle; or
(13) entered a verdict inconsistent with the factual conclusions reached in the reasons.
[Emphasis added] 
Housen, supra para 21 at paras 23–24.
Biniaris, supra para 22 at paras 36–37.
None of these circumstances arose in the present case. The Trial Justice engages fully with the material evidence, including the expert testimony and site-specific sightings, drawing inferences firmly grounded in the evidentiary record. Her conclusions are reasonable, logical, and consistent with the factual findings set out in her reasons. In the absence of any identifiable flaw in the evaluation of the evidence or the analytical framework, appellate deference is mandatory, and the OCJ’s intervention is unwarranted.
Trial Decision, supra para 9 at 13–14. 
Deference to trial-level fact-finding is essential to maintaining finality, predictability, and the proper functioning of preventative statutory schemes. Appellate intervention in the absence of palpable and overriding error risks transforming appeals into retrials and imposes retrospective evidentiary thresholds untethered from the statutory framework. This undermines settled jurisprudence regarding appellate restraint and deference to a trier of fact.
Housen, supra para 21 at paras 4, 7, 12, 19.  
[bookmark: _Toc218630720][bookmark: _Toc218783938][bookmark: _Toc218846579][bookmark: _Toc218858281]The OCJ Erred by Overturning the Trial Justice’s Factual Inferences About Blanding’s Turtle Habitat Without Identifying a Palpable and Overriding Error
The OCJ erred by overturning the Trial Justice’s reliance on turtle sightings, expert evidence, and the GHD, all of which support a reasonable factual inference that the Site constituted Blanding’s turtle habitat under the ESA. In doing so, the OCJ impermissibly reweighed the evidence and substituted its own factual conclusions without identifying any palpable and overriding error.
Sections 2 and 10 of the ESA require the Crown to prove beyond a reasonable doubt that, at the time of the alleged offence, members of the species depended on the land, directly or indirectly, to carry on their life processes. This standard does not require contemporaneous or direct proof of a Blanding's turtle’s physical presence on the Site at the precise moment of the offence. Rather, it can be satisfied through circumstantial evidence establishing the species’ presence in the relevant area and the existence of features essential for its life processes. Such inferences are routinely and permissibly drawn from indirect evidence and expert opinion. 
Villaroman, supra para 30 at paras 29, 35. 
ONCA Decision, supra para 8 at paras 32, 36.
Ontario (Natural Resources and Forestry) v South Bruce Peninsula (Town), 2022 ONCA 315 [South Bruce].
In the present case, the Trial Justice was satisfied beyond a reasonable doubt that the Turtle sightings, GHD, and expert evidence confirmed direct dependence of Blanding’s turtles on the Site during the summer of 2018. The Trial Justice committed no palpable or overriding error in concluding that Blanding’s turtles depended on the Site, considering the expert evidence, turtle sightings, and the GHD.
Trial Decision, supra para 9 at 13–14.
Therefore, the Appellant submits that the OCJ erred in law by overturning the Trial Justice’s factual findings based on the turtle sightings and GHD without identifying a palpable and overriding error. Rather, the evidence supports a reasonable inference about Blanding’s turtle presence in the Circle Lake area and their reliance on the Site for life processes.
[bookmark: _Toc218630721][bookmark: _Toc218783939][bookmark: _Toc218846580][bookmark: _Toc218858282]The Turtle Sightings Support a Reasonable Inference about the Existence of Blanding’s Turtles in the Circle Lake Area
The Trial Justice reasonably inferred that Blanding’s turtles were continuously present in Circle Lake and the surrounding area during the summer of 2018 based on verified sightings before and after the offence, as well as expert evidence. Mr. Snell’s expert opinion, informed by documented sightings in 2007 and 2017, as well as the species’ 70 to 80-year lifespan, supported his conclusion that the Site was “functioning as habitat.”
ONCA Decision, supra para 8 at para 36.
Trial Decision, supra para 9 at 13–14.
Trial judges are permitted to use circumstantial evidence to draw reasonable inferences of fact. The presence of the species at a certain date or period can therefore be proven by circumstantial evidence, such as expert opinions and photographs before and after a date in question. While Mr. Snell admitted that he did not have “a radio transmitter on [the] turtle and [that] it walked across the impinged property”, this level of contemporaneous direct evidence is not required to prove the offence beyond a reasonable doubt. Blanding’s turtles’ direct dependence on the Site is thus a reasonable of fact drawn from circumstantial evidence.
Housen, supra para 21 at paras 23, 56.
OCJ Decision, supra para 8 at 14
Villaroman, supra para 30 at para 42
ONCA Decision, supra para 8 at para 37.
Yet, the OCJ characterizes the 2020 sightings as “evidence after the fact,” failing to fully grapple with the expert evidence that underpins the Trial Justice’s reasonable inference of their continuous presence in the Circle Lake area.
OCJ Decision, supra para 8 at 15–16. 
In overturning the factual findings about turtle presence at the time of the offence, the OCJ did not identify any misapprehension of evidence or logical flaw in the Trial Justice’s reasoning that constitutes a palpable and overriding error. Instead, the OCJ substitutes its preferred interpretation of the record, contrary to settled principles of appellate deference.
[bookmark: _Toc218630722][bookmark: _Toc218783940][bookmark: _Toc218846581][bookmark: _Toc218858283]The GHD Supports a Reasonable Inference that Blanding’s Turtles were Dependent on the Site for Life Processes
The OCJ erred by concluding that the Trial Justice should not have relied on the GHD because it is not “legal instrument.” This reasoning improperly conflates binding legal force with evidentiary value. 
OCJ Decision, supra para 8 at 8.
In Valley Rubber Resources Inc. v British Columbia (Minister of Environment, Lands and Parks), 2002 BCCA 524 (“Valley Rubber”), the Court distinguished binding law from non-binding guidance, holding that while guidelines do not create enforceable legal obligations, they may nonetheless inform decision-making. Properly understood, Valley Rubber confirms that limits on legal force prevent guidelines from becoming de facto law, not from being used as evidence capable of informing factual conclusions. Although the OCJ was not bound by that decision, Valley Rubber relies on Ontario authority confirming that non-binding instruments may validly inform decision-making without acquiring legal force.
Valley Rubber Resources Inc. v British Columbia (Minister of Environment, Lands and Parks), 2002 BCCA 524 at paras 24–29 [Valley Rubber].
Ainsley Financial Corporation v Ontario Securities Commission (1994), 21 OR (3d) 104 at 110–111 [Ainsley Financial]. 
Here, the Trial Justice relied on the GHD as contextual scientific evidence, alongside expert testimony, photographic sightings, and other site-specific observations, to assess whether the Site contained features on which Blanding’s turtles depend. She did not assess it as binding law or as determinative of the statutory meaning of “habitat.” Characterizing such reliance as a legal error misapprehends both the Trial Justice’s reasoning and the nature of the task before her as trier of fact, thereby collapsing the critical distinction between legal effect and probative evidentiary value. 
Trial Decision, supra para 9 at 5–6.
Valley Rubber, supra para 43 at 12, 24–29. 
Housen, supra para 21 at paras 23–24, 39.
The GHD is a technical document produced by Ontario providing scientific guidance on habitat characteristics relevant to Blanding’s turtles. Relying on the GHD as contextual scientific evidence together with Mr. Snell’s expert evidence, the Trial Justice found that the Site formed part of a wetland complex on which Blanding’s turtles depend for essential life processes, including feeding, mating, movement, and protection from predators. This analysis involved weighing scientific and expert evidence and drawing factual inferences about habitat function, not interpreting or applying a legal standard. As such, the conclusion was factual, or at most predominantly factual, and attracted appellate deference.
GHD, supra para 11.
Trial Decision, supra para 9 at 5–6.
Ainsley Financial, supra para 43 at 109.
Housen, supra para 21 at 25.
Appellate courts may not recast disagreement with the weight assigned to scientific evidence as an error of law, nor substitute their preferred factual inferences for those reasonably drawn by the trier of fact. Rather than identifying a reviewable error, the OCJ impermissibly reweighed the evidence and substituted its own factual conclusions for those of the Trial Justice.
The Appellant therefore submits that the OCJ erred in overturning the Trial Justice’s reasonable inference that Blanding’s turtles directly depended on the Site in 2018 on the basis that the GHD lacks the force of law. By treating the GHD’s non-binding status as determinative of its probative value, the OCJ impermissibly transformed a question of evidentiary weight into a purported error of law, thereby justifying intervention in a factual assessment that was properly owed deference.
Housen, supra para 21 at paras 3, 23.
[bookmark: _Toc218630723][bookmark: _Toc218783941][bookmark: _Toc218846582][bookmark: _Toc218858284]The OCJ Erred by Failing to Consider Whether Blandings Turtles Indirectly Depended on the Site for Life Processes at the Time of the Offence
Alternatively, the OCJ erred in law by concluding that the Trial Justice's factual inference about direct dependence was unreasonable or not unsupported by the evidence without considering indirect dependence. 
OCJ Decision, supra para 8 at 20.
ONCA Decision, supra para 8 at paras 32–33, 38–41. 
The OCJ concluded that the evidence at trial did not establish the presence of Blanding’s turtles in the vicinity of Circle Lake during the summer of 2018. However, by focusing on the absence of contemporaneous presence and the statutory exclusion of potential habitat, the OCJ overlooked that the evidence could engage the definition of habitat pursuant to section 2(1)(b) of the ESA through “indirect” dependence. 	
OCJ Decision, supra para 8 at 10, 12, 17–18.
ONCA Decision, supra para 8 at paras 28–29, 31, 40.
ESA, supra para 2 at s 2(1)(b).
The Appellant submits that by failing to assess whether the evidentiary record established indirect dependence, the OCJ erred in law by misconstruing the scope of the statutory definition of habitat. In doing so, the OCJ further erred by substituting its own view of the evidence for that of the Trial Justice and overturning reasonable factual inferences about dependence without identifying any palpable and overriding error when applying the ESA.
[bookmark: _Toc218630724][bookmark: _Toc218783942][bookmark: _Toc218846583][bookmark: _Toc218858285]The OCJ Misinterpreted the Statutory Definition of “Habitat”
Statutory interpretation requires a court to consider the text, context, and purpose of the legislation. The ESA’s purpose is to prevent harm to endangered species by avoiding or minimizing threats arising from human activity. The ESA’s preamble incorporates the precautionary principle, which states that a lack of full scientific certainty should not be used as a reason for postponing measures to minimize threats to biological diversity. Considering this environmental protection objective, the ESA is remedial legislation and must be interpreted broadly and purposively.
ESA, supra para 2, Preamble.
Rizzo & Rizzo Shoes Ltd. (Re), 1998 CanLII 837 (SCC) at para 21 [Rizzo Shoes].
South Bruce Peninsula, supra para 35 at paras 25–30.
Castonguay Blasting Ltd. v Ontario (Environment), 2013 SCC 52 at para 9.
Section 2(1) of the ESA reads as follows:
“ (b)… an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding, and includes places in the area... that are used by members of the species as dens, nests, hibernacula or other residences”. 
[Emphasis added]
ESA, supra para 2, s 2(1)(b). 
Section 2(2) further clarifies that: 
“the definition of “habitat” … does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.”
[Emphasis added]
ESA, supra para 2, s 2(2). 
Environmental statutes that define habitat by reference to indirect dependence, including the ESA, do not require proof of the physical presence of a protected species using the area for life processes at the time of an alleged offence. The inclusion of “indirect dependence” in section 2(1)(b) of the ESA captures areas that sustain the conditions necessary for life processes, even where the processes themselves are not physically carried out in the impugned area. The statutory definition of “habitat” thus requires, at minimum, proof that existing Blanding’s turtles indirectly depended on the Site to carry on their life processes at the relevant time. 
ESA, supra para 2, s 2(1)(b).
South Bruce, supra para 35 at paras 26, 31–35.
In Ontario (Natural Resources and Forestry) v South Bruce Peninsula (Town), 2022 ONCA 315 (“South Bruce”), ONCA confirmed that indirect dependence under section 2 of the ESA can be established by demonstrating the existence of essential features that support the life processes of an endangered species based on expert evidence. The Court held that Piping Plover habitat was damaged when essential features for nesting, foraging, and shelter were removed before the birds returned from migration. The raking of an area known to contain such features was sufficient to ground liability under section 2 and 10 of the ESA, notwithstanding the absence of any active use by the species at the time of the offence. Relying on expert evidence, the Court concluded that the habitat was damaged within the meaning of the ESA because the physical alterations rendered it “less attractive, useful or valuable” from the species’ perspective. 
South Bruce, supra para 35 at paras 20–35, 65.
The grubbing in the present case similarly interfered with features on which Blanding’s turtles indirectly depend, as established by Mr. Snell’s expert evidence and the GHD.
Trial Decision, supra para 9 at 5–7.
Ontario courts look to the Fisheries Act, RSC 1985, c F-14 (“Fisheries Act”) when interpreting analogous provisions of the ESA. Section 2(1) of the Fisheries Act defines “fish habitat” to include not only waters frequented by fish, but also areas on which “fish depend, directly or indirectly, to carry out their life processes.” Interpretations of this definition focus on the purpose and functional utility of an area for fish, rather than requiring proof that fish were physically present at a precise location at the time of an alleged offence. This approach reinforces an expansive and purposive interpretation of habitat pursuant to section 2(1)(b) of the ESA such that areas sustaining the conditions essential to Blanding’s turtles may qualify as habitat without contemporaneous presence or use.
South Bruce, supra para 35 at para 20.
Fisheries Act, RSC 1985, c F-14, s 2(1).
ESA, supra para 2, s 2(1)(b).
In R v Sutherland, 2010 ONSC 2240, the Court accepted that a wetland constituted an area “on which fish depend” based on expert evidence about its suitability and functional role within an interconnected ecological aquatic system. The statutory definition of “fish habitat” was held to be sufficiently broad to encompass a creek, marshy wetland, and lake as related components of a single system supporting fish life cycles. In the absence of direct evidence of fish physically using an exact square metre of wetland, the Court still found that it was fish habitat because of indirect dependence based on habitat connectivity and its function for spawning, nursing, rearing, and supplying food. This reasoning supports an expansive interpretation of habitat pursuant to the ESA that includes indirect dependence proven by connection to direct habitat.
R v Sutherland, 2010 ONSC 2240 at paras 53, 77, 87–94.
In R v Zuber, 2004 CanLII 2549 (ON SC) the phrase “on which fish depend” was interpreted to mean “on which actual fish normally use” [emphasis added] for spawning grounds, nurseries, rearing, food supply, or migration. The Court found a root system was habitat because the fish in a nearby lake relied on it for food and shelter, meaning that removal of the stumps was an alteration or destruction of fish habitat. The Court endorses this expansive definition of fish habitat by confirming that “the Crown does not have to prove that identifiable fish are using the area.” This reasoning confirms that proof of indirect dependence by a protected species, rather than contemporaneous physical presence, is sufficient to meet the definition of habitat that includes indirect dependence in the ESA.
R v Zuber, 2004 CanLII 2549 (ON SC) at paras 15–19.
Defining a protected species’ habitat in the remedial environmental context requires a broad and purposive interpretation that encompasses areas of indirect dependence. Habitat connectivity and the presence of features essential to the species’ life processes are relevant considerations in assessing indirect dependence, even where the species is not physically present or actively using the impugned area at the time of the offence. This is the approach the Trial Justice took in the present case.
Trial Decision, supra para 9 at 2–6, 12–13.
Conversely, the OCJ concluded that section 2 of the ESA defines habitat in a manner that excludes areas where a species formerly occurred or might potentially be reintroduced. It characterizes these areas as “potential habitat.” In doing so, the OCJ conflates the exclusion of “potential habitat” in section 2(2) of the ESA with the concept of “indirect dependence” expressly captured by section 2(1)(b).
OCJ Decision, supra para 8 at 7–8, 11–18.
Potential habitat in section 2(2) of the ESA refers to areas that were formerly used as habitat or possess habitat-like characteristics, but where a species is no longer found anywhere in the vicinity. By contrast, indirect dependence encompasses areas that are presently relied upon by nearby Blanding’s turtles to carry out essential life processes. These are distinct statutory concepts, and the exclusion of the former does not foreclose consideration of the latter under the modern approach to statutory interpretation. 
ESA, supra para 2, s 2.
OCJ Decision, supra para 8 at 8, 15, and 17–18. 
Rizzo Shoes, supra para 51.
Therefore, the Appellant submits that the OCJ misinterpreted the ESA’s definition of habitat by relying on the exclusion of “potential habitat” in section 2(2) as a basis for declining to assess whether the impugned area was indirectly relied upon by Blanding’s turtles within the meaning of section 2(1)(b).
[bookmark: _Toc218630725][bookmark: _Toc218783943][bookmark: _Toc218846584][bookmark: _Toc218858286]The OCJ Erred by Failing to Assess Whether the Evidence Satisfies Indirect Dependence 
In applying the statutory definition of habitat, the OCJ further erred by failing to assess whether the evidence satisfies the available definition of indirect dependence.
OCJ Decision, supra para 8 at 10–20.  
Although the OCJ correctly recited the statutory definition of habitat under the ESA, it fails to appreciate that indirect dependence does not require physical proof Blanding’s turtles at the Site proximate in time to the alleged offence. Rather, the Crown is required to prove beyond a reasonable doubt that Blanding’s turtles existed in Circle Lake or the surrounding wetland complex, and that the Site provided features essential to their life processes.
OCJ Decision, supra para 8 at 11.
ONCA Decision, supra para 8 at paras 32–36.
The Trial Justice found that this burden was met, concluding that the evidence supported a reasonable inference that Blanding’s turtles were continuously present in the Circle Lake area throughout the summer of 2018 and, at a minimum, were indirectly dependent on the Site. This conclusion was open to the Trial Justice, resting on a reasonably available circumstantial inference drawn from Mr. Snell’s expert evidence about the species’ 70–80-year lifespan, together with the “bookended” sightings from 2007, 2017, and 2020.
Trial Decision, supra para 9 at 13–14.
ONCA Decision, supra para 8 at paras 32–36.
In Guelph (City) v Soltys, 2009 CanLII 42449 (ON SC), the Court accepted a comparable circumstantial inference of indirect dependence by a threatened species when considering whether to grant an injunction. Although there was no direct evidence that a Jefferson Salamander was physically present in the impugned area, the Court relied on expert evidence and circumstantial evidence, including the discovery of a dead salamander capable of breeding with the species nearby, when identifying habitat under the ESA. Taken together, this evidence supported a reasonable inference that the area was inhabited and used by Jefferson Salamanders for the life process of breeding sufficient to restrain construction activities. The absence of direct proof of presence or use at the relevant time did not automatically render the area potential habitat of the Jefferson Salamander pursuant to section 2(2) of the ESA.
Guelph (City) v Soltys, 2009 CanLII 42449 (ON SC) at paras 9, 18-19, and 42-50 [Soltys].
Similarly, in the present case, the Trial Justice drew a reasonable factual inference that Blanding’s turtles were indirectly dependent on the Site based on expert evidence and historical sightings. That inference was squarely within the Trial Justice’s role as trier of fact and entitled to deference on appeal.
Trial Decision, supra para 9 at 2–9, 13–14. 
ONCA Decision, supra para 8 at paras 31–33. 
Conversely, the OCJ concluded that the evidence did not establish that “there were Blanding’s turtles anywhere in the vicinity of Circle Lake in the summer of 2018.” This finding relied largely on a concession by Mr. Snell in cross-examination that he did not “have any confirmation or proof” that the Site “was utilized for travel purposes, nesting, or thermogenic activities by Blanding’s turtles.” However, section 2(1)(b) of the ESA does not require proof that Blanding’s turtles actively “utilized” the Site at the relevant time. Rather, it requires proof that Blanding’s turtles existed nearby and depended on the Site, directly or indirectly, for essential life processes.
South Bruce, supra para 35 at paras 26, 31–35.
OCJ Decision, supra para 8 at 14.	
ONCA Decision, supra para 8 at paras 39–40.
[bookmark: _Int_u991cJc0]Mr. Snell’s concession does not capture the full scope of section 2(1)(b) of the ESA and does not undermine the reasonable inference that Blanding’s turtles relied on the Site, based on their lifespan and the “bookended” sightings. He confirmed that the Site was “functioning as habitat,” which, together with the GHD and other witness evidence, supports a finding of dependence. Mr. Snell opined that Blanding’s turtles would use the Site for essential life processes, making it Category 2 habitat, based on the GHD, occurrences in Circle Lake and adjacent areas, and his extensive field experience. He explained that the earth pushed up along the wetland boundary blocked water flow to a critical area, and that the removal of vegetation and shaded areas reduced food supply, thermal regulation, and nesting opportunities. This evidence, in light of the full record, firmly supports the Trial Justice’s reasonable inference that the Site was relied upon by Blanding’s turtles for essential life processes in 2018.
ONCA Decision, supra para 8 at paras 39–40.
OCJ Decision, supra para 8 at 14.  
Trial Decision, supra para 9 at 7, 12.
Soltys, supra para 67 at para 72.
The OCJ also points to an email chain regarding CHL leaving an approximate “30 metre” buffer based on the MNRF wetland boundary, and witness testimony that the grubbing occurred “100 feet away” from Circle Lake and outside the wetland boundary. It finds that this evidence, coupled with ESA section 2(2), Mr. Snell’s concession, and “heavy reliance” on the GHD, renders the Trial Justice’s decision unreasonable or unsupported by the evidence.
OCJ Decision, supra para 8 at 8, 10, 17–20.
This reasoning demonstrates that the OCJ focused solely on direct dependence, without addressing whether the evidence supported indirect dependence under section 2(1)(b) of the ESA. In doing so, the OCJ misinterpreted and unduly narrowed the statutory scope of habitat protection by improperly equating the area immediately around the MNRF wetland boundary with an absence of habitat as defined by the GHD. 
OCJ Decision, supra para 8 at 13.
In South Bruce, a concurring judgment found that expert evidence alone can prove habitat pursuant to sections 2 and 10 of the ESA:  
I concur with my colleague’s decision in result and in analysis, except with respect to the appellant’s challenge to the admissibility of the expert evidence of Ministry biologist Ms. Robinson ... However, this conclusion does not assist the appellant because the evidence of the other expert accepted by the trial justice, Dr. Cuthbert, who is a recognized authority on the Piping Plover, was sufficient to ground the success of the prosecution.
	[Emphasis added] 
South Bruce, supra para 35 at para 67. 
Mr. Snell’s opinion and the GHD confirm that the Site provided essential features for Blanding’s turtle life processes. Considering the full evidentiary record, including expert opinion and turtle sightings, the Trial Justice could be reasonably certain that Blanding’s turtles occupied the Circle Lake area in 2018. An inference of indirect dependence was available to the Trial Justice and did not give rise to a reasonable doubt.
Trial Decision, supra para 9 at 10–11.
ONCA Decision, supra para 8 at paras 31–33.
It is fundamentally the role of the trier of fact to draw the line between reasonable doubt and speculation. A Trial Justice’s assessment of the evidence can only be set aside on appeal where identifiable flaws in their evaluation or reasoning led to an unreasonable conclusion. ONCA affirms that the Trial Justice’s findings were grounded in a “reasonably available circumstantial inference.” The OCJ fails to identify palpable and overriding errors that would render the Trial Justice’s inferences about habitat unreasonable, nor does it consider that the evidence could support a finding of indirect dependence. Accordingly, the OCJ’s interference with the Trial Justice’s factual inference regarding Blanding’s turtle habitat pursuant to the POA was improper.
Villaroman, supra para 30 at para 71. 
Biniaris, supra para 22 at paras 36–37.
ONCA Decision, supra para 8 at paras 31–33.
OCJ Decision, supra para 8. 
Therefore, the Appellant submits that the OCJ erred in law by misinterpreting the ESA’s definition of habitat and overturning reasonable factual inferences without identifying any palpable and overriding errors when applying that definition. 
[bookmark: _Toc218630726][bookmark: _Toc218783944][bookmark: _Toc218846585][bookmark: _Toc218858287]The Offence is Still Established Under the New Definition
The “habitat” definition in the ESA has been amended by omnibus legislation. The Protect Ontario by Unleashing our Economy Act, 2025, Sch. 2 (“Protect Ontario Act”) replaces the ESA with the Species Conservation Act, 2025, SO 2025, c 4, Sch. 10, which is not yet in force.
Protect Ontario by Unleashing our Economy Act, 2025, Sch. 2, s 2(3) [Protect Ontario Act].
Species Conservation Act, 2025, SO 2025, c 4, Sch. 10.
Pursuant to the Legislation Act, SO 2006, c. 21, Sch. F, and the presumption against the retroactive application of legislation to past facts, the Protect Ontario Act cannot apply to the conduct at issue in the present case.
Legislation Act, SO 2006, c. 21, Sch. F, s 51 [Legislation Act].
R v Albashir, 2021 SCC 48 at para 35.
Nevertheless, it remains reasonable to infer that the Site satisfies the new definition as an area immediately surrounding a dwelling place. The new definition of habitat under the Protect Ontario Act includes “a dwelling-place occupied or habitually occupied by one or more members of the species for purposes of breeding, rearing, staging, wintering, or hibernating, as well as the area immediately around such a dwelling-place.” Although the Protect Ontario Act narrows the statutory scope of protected habitat, the amended legislation should still be interpreted as remedial and must be given a broad and liberal interpretation. It should be given purposive construction to ensure the attainment of its objectives, including “the protection and conservation of species.” 
Protect Ontario Act, supra para 77, s 2(3).
South Bruce, supra para 35 at paras 25–30.
Legislation Act, supra para 78, s 64(1).
Although the GHD was prepared with reference to the original ESA definition, it remains probative evidence relevant for determining the characteristics of a Blanding’s turtle dwelling-place and the immediately surrounding area. For example, the GHD provides that the area 30 metres around suitable wetlands, waterbodies, and documented species sightings is Category 2 habitat. MNRF officials recorded sightings of Blanding’s turtles proximate to the Site and subsequently marked a Circle Lake wetland boundary reflecting Category 2 habitat under the GHD. The Site was located near a suitable wetland and, given a liberal interpretation, still meets the criteria for an area immediately surrounding a dwelling-place.
GHD, supra para 11 at 2.
South Bruce, supra para 35 at para 36.
Expert evidence further confirms that the area immediately surrounding the Site was likely used for nesting. Mr. Snell testified that CHL’s grubbing occurred during the active nesting season for Blanding’s turtles and that the Site would be used for nesting. A reasonable inference that a nest was present near the Site would have been available to the Trial Justice on the evidence. As such, the grubbing likely resulted in damage or destruction of Blanding’s turtle habitat pursuant to the new definition.
Trial Decision, supra para 9 at 7.
Soltys, supra para 67 at para 72.
Accordingly, the Appellant submits that, even under the new Protect Ontario Act definition, the evidence still supports a reasonable inference that the Site constituted an area immediately around a dwelling-place. Since the evidence satisfies a more stringent standard in the new definition, the Site necessarily qualifies as habitat within the original definition set out in the ESA, which governs this appeal.
[bookmark: _Toc271703735][bookmark: _Toc218630727][bookmark: _Toc218783945][bookmark: _Toc218846586][bookmark: _Toc218858288]SUBMISSIONS IN SUPPORT OF COSTS
The Appellant requests costs to be awarded against the Respondents in accordance with the SEMCC’s Official Rules.
[bookmark: _Toc271703736][bookmark: _Toc218630728][bookmark: _Toc218783946][bookmark: _Toc218846587][bookmark: _Toc218858289]ORDER SOUGHT
The Appellant seeks an order that the appeal be allowed with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9 day of January, 2026.

_______________________________
Connor Bradley


_______________________________
Kaelan Leslie


_______________________________
Michael Bergen

Counsel for the Appellant
His Majesty The King
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Endangered Species Act, 2007, SO 2007, c. 6.
Introduction
Definitions 
2 (1) In this Act,
…
“habitat” means,
(a) with respect to a species of animal, plant or other organism for which a regulation made under clause 55 (1) (a) is in force, the area prescribed by that regulation as the habitat of the species, or
(b) with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding,
and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species as dens, nests, hibernacula or other residences; (“habitat”)
Definition of “habitat”, cl. (b)
(2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.

Provincial Offences Act, RSO 1990, c P.33.
Appeals under Part III
Appeals, proceedings commenced by information
[bookmark: BK157][bookmark: sec116subsec1][bookmark: sec116]116 (1) Where a proceeding is commenced by information under Part III, the defendant or the prosecutor or the Attorney General by way of intervention may appeal from,
(a) a conviction;
(b) a dismissal;
(c) a finding as to ability, because of mental disorder, to conduct a defence;
(d) a sentence; or
(e) any other order as to costs.  
Conduct of appeal
[bookmark: BK158][bookmark: sec117subsec1][bookmark: sec117]117 (1) The court may, where it considers it to be in the interests of justice,
(a) order the production of any writing, exhibit or other thing relevant to the appeal;
(a.1) amend the information, unless it is of the opinion that the defendant has been misled or prejudiced in his or her defence or appeal;
(b) order any witness who would have been a compellable witness at the trial, whether or not he or she was called at the trial,
(i) to attend and be examined before the court, or
(ii) to be examined in the manner provided by the rules of court before a judge of the court, or before any officer of the court or justice of the peace or other person appointed by the court for the purpose;
(c) admit, as evidence, an examination that is taken under subclause (b) (ii);
(d) receive the evidence, if tendered, of any witness;
(e) order that any question arising on the appeal that,
(i) involves prolonged examination of writings or accounts, or scientific investigation, and
(ii) cannot in the opinion of the court conveniently be inquired into before the court,
be referred for inquiry and report, in the manner provided by the rules of court, to a special commissioner appointed by the court; and
(f) act upon the report of a commissioner who is appointed under clause (e) in so far as the court thinks fit to do so.
Orders on appeal against conviction, etc.
[bookmark: BK161][bookmark: sec120subsec1][bookmark: sec120]120 (1) On the hearing of an appeal against a conviction or against a finding as to the ability, because of mental disorder, to conduct a defence, the court by order,
(a) may allow the appeal where it is of the opinion that,
(i) the finding should be set aside on the ground that it is unreasonable or cannot be supported by the evidence,
(ii) the judgment of the trial court should be set aside on the ground of a wrong decision on a question of law, or
(iii) on any ground, there was a miscarriage of justice; or
(b) may dismiss the appeal where,
(i) the court is of the opinion that the appellant, although the appellant was not properly convicted on a count or part of an information, was properly convicted on another count or part of the information,
(ii) the appeal is not decided in favour of the appellant on any ground mentioned in clause (a), or
(iii) although the court is of the opinion that on any ground mentioned in subclause (a) (ii) the appeal might be decided in favour of the appellant, it is of the opinion that no substantial wrong or miscarriage of justice has occurred.

Protect Ontario by Unleashing our Economy Act, 2025, Sch. 2, s 2(3).
SCHEDULE 2
ENDANGERED SPECIES ACT, 2007
(3) The definition of “habitat” in subsection 2 (1) of the Act is repealed and the following substituted:
“habitat” means, subject to subsection (3),
(a)  in respect of an animal species,
(i)  a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and
(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.
(b)  in respect of a vascular plant species, the critical root zone surrounding a member of the species, and
(c)  in respect of all other species, an area on which any member of a species directly depends in order to carry on its life processes; (“habitat”)
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