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[bookmark: _Toc271703729][bookmark: _Toc333246514][bookmark: _Toc218720793][bookmark: _Toc218776547][bookmark: _Toc218866734]OVERVIEW AND STATEMENT OF FACTS 
[bookmark: _Toc271703730][bookmark: _Toc333246515][bookmark: _Toc218720794][bookmark: _Toc218776548][bookmark: _Toc218866735]Overview of the Appellants’ Position 
The is an appeal from the decision of the Ontario Court of Justice (“OCJ”) in R v Consolidated Homes Ltd. 2024. 
R v Consolidated Homes Ltd., 2024 OCJ [OCJ Decision].
This appeal concerns the Ontario Endangered Species Act (“ESA”) and the interpretation of “habitat”. The Appellants seek to overturn the decision of the OCJ and assert that the OCJ erred to make several considerations regarding the validity of evidence, the use of the General Habitat Description (“GHD”) for the Blanding’s Turtle, and the full effect of the term “habitat”. In addition, the Appellants advance how this judgment should be decided based on the amended term “habitat”. 
Endangered Species Act, SO 2007, c 6, as it appeared between 30 June 2008 and 5 June 2019 [ESA]. 
Ministry of Environment, Conservation and Parks, “General Habitat Description for the Blanding’s Turtle (Emydoidea blandingii)” (July 2013), online: https://files.ontario.ca/mecp-blandings-turtle-general-habitat-description-en-2021-04-20.pdf  [GHD]. 
Regarding the first issue, the decision of the Trial judge relying on evidence of sightings of the Blanding’s Turtle should be restored. The interpretation of “the time of the offense” used in the appeal is a narrowing of the definition, and the precautionary principle requires that broad and generous consideration be given to the issue of protecting endangered species.
Regarding the second issue, the Court should allow for the GHD to be relied upon, as it is acting in support of the regulatory scheme of the ESA. The habitat description was also corroborated by the conservation officers and the expert witness on Blanding’s Turtle.
Regarding the third issue, the Court should consider the modern approach to statutory interpretation and the purpose of the ESA. The failure to consider indirect factors to “habitat” creates a narrow interpretation of s.2(1)(b) and s.2(2) which goes against the legislative intent.
Regarding the fourth issue, the Appellants submit that should the trial have been decided with the amended definition of “habitat”, the conviction against Consolidated Homes should be upheld to reinstate the trial decision. Similar terms to the amended “habitat”, national values, and international law should be considered as an interpretive tool.
[bookmark: _Toc271703731][bookmark: _Toc333246516][bookmark: _Toc218720795][bookmark: _Toc218776549][bookmark: _Toc218866736]Statement of the Facts
This case involves the grubbing and digging work located south of Circle Lake Road in North Bay, Ontario by Consolidated Homes Ltd. (“Consolidated Homes”) to build residential homes and the environmental harms to the threatened Blanding’s Turtle habitats. 
There were multiple sightings of Blanding’s Turtles at the area in question in 2007.
OCJ Decision, supra para 1, page 14-15.
In July 2013, the Blanding’s Turtle General Habitat Description was published by the Ministry of Natural Resources and Forestry (“MNRF”). The GHD includes categories and descriptions of habitat, example locations, an example applying the habitat protection rules, and a recommendation to contact Species at Risk (“SAR”) Ontario if starting a project that could potentially damage habitat. The description details activities ‘generally not compatible’ with general habitat, including “Significant draining, infilling, dredging, or other significant alteration of wetlands or other suitable waterbodies”.
OCJ Decision, supra para 1, page 5.
An Environmental Impact Study (“EIS”) Report was done on the Wallace Road property owned by Consolidated Homes.
On March 2, 2017, a stop order was issued to Consolidated Homes for the Wallace Road site, and they were made aware of the presence of Blanding’s Turtle in the area. Consolidated Homes received a letter to consult the MNRF prior to doing work in any new areas to ensure compliance under the ESA.
In 2017, a MNRF member and two public individuals witnessed Blanding’s Turtles proximate to the site.
On June 12, 2018, Rick Miller, a land surveyor, warned Mr. Susko that the area was likely a Blanding’s Turtle habitat.
Consolidated Homes was charged with the offence of unlawfully damaging or destroying the habitat of Blanding’s Turtle, a threatened species as listed on the Species at Risk in Ontario list (“SARO List”) pursuant to s.10(1)(a) of the ESA, between June 1 and August 5, 2018.
OCJ Decision, supra para 1, page 3.
	ESA, supra para 2, s.10.
On June 11, 2020, Maria Badilla, a local resident, took a photo of a Blanding’s Turtle at the edge of the water at Circle Lake.
[bookmark: _Toc218776550][bookmark: _Toc218866737]The Trial Judgment
Conservation Officers Tim Caddell and Nathan Kirby provided evidence that the area was a category two habitat from the GHD, and that the habitat had been disturbed by the construction.
Shamus Snell, a qualified Blanding’s Turtle expert, spoke of the area in question being a Blanding’s Turtle habitat, and that habitat destruction had occurred due to the actions of Consolidated Homes. 
Valeria Murphy, a regulations officer with the North Bay Mattawa Conservation Authority, provides evidence that Consolidated Homes required a section 28 or DIA permit before activity begins. She verified that on June 6, 2018, after Constructed Homes had started to level some of the land adjacent to Circle Lake, Robert Susko of Consolidated Homes requested a DIA permit for the activity, and Murphy informed Susko that there was a possibility that it was a SAR habitat.
R v Consolidated Homes Ltd., 2022 OCJ, page 9 [Trial Decision].
Due to their use of an excavator to clear and dig in an area they had prior knowledge of there being Blanding’s Turtles, and the existence of the stop order, Consolidated Homes was found not to have done any due diligence to avoid the commission of the offense.
Consolidated Homes was found to have met the elements of the offense of unlawful damage or destruction of the habitat of a species on the SARO List.
[bookmark: _Toc218720797][bookmark: _Toc218776551][bookmark: _Toc218866738]The Ontario Court of Justice Judgment
The Court found that it was an error to consider the area habitat, due to s.2(1)(b) and s.2(2) of the ESA and the lack of sightings from the Wallace Road EIS.
The Court found that it was an error to attach considerable weight to the GHD, as it was not a legal instrument, and only provided non-specific, potential habitat information.
The Court also found error in the 2020 photo from Badilla, which was evidence after the fact.
The Court found Miller warning Susko that the area was likely Blanding’s Turtle habitat was not reliable evidence, due to Miller not being a sworn witness, and not being an ecologist or biologist.
Consolidated Homes was acquitted after their successful appeal.
[bookmark: _Toc271703733][bookmark: _Toc333246520][bookmark: _Toc218720798][bookmark: _Toc218776552][bookmark: _Toc218866739]QUESTIONS IN ISSUE
The Appellant’s positions on the questions at issue before the SEMCC are that:
The OCJ erred by not allowing the Trial Justice to rely on evidence of sightings of the Blanding’s Turtle near the site around the time of the offence.  
The OCJ erred by not allowing the Trial Justice to rely on the “General Habitat Description for the Blanding’s Turtle” document.  
The OCJ erred by failing to consider areas in which a species depends indirectly in the statutory definition of “habitat”.
The new definition of “habitat” should be interpreted to uphold the conviction against Consolidated Homes. 
[bookmark: _Toc271703734][bookmark: _Toc333246521][bookmark: _Toc218720799][bookmark: _Toc218776553][bookmark: _Toc218866740]ARGUMENT
[bookmark: _Toc218720800][bookmark: _Toc218776554][bookmark: _Toc218866741]Standard of Review
An appeal shall be conducted as a means of review. The court may affirm, reverse, or vary the decision appealed.
Provincial Offences Act, RSO 1990, c P33, ss.120(1), 138(1).
All four issues are questions of law. The standard of review is correctness.
Housen v Nikolaisen, 2002 SCC 33, para 8.
[bookmark: _Toc218720801][bookmark: _Toc218776555][bookmark: _Toc218866742]Statutory Interpretation of the ESA
The modern approach to statutory interpretation is to read the words of the legislation in their entire context and “in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament”. This is further supported by s.64(1) of the Ontario Legislation Act, SO 2006, c 21, Sch F (“Legislation Act”) which describes that “An Act shall be interpreted as being remedial and shall be given such fair, large and liberal interpretation as best ensures the attainment of its objects”. This also extends to regulations pursuant to s.64(2). 
Rizzo & Rizzo Shoes Ltd. (Re), 1998 SCC 27, para 21.
Legislation Act, SO 2006, c 21, Sch F, s.64 [Legislation Act].  
In addition, the Supreme Court of Canada (“SCC”) recognizes environmental protection as a complex subject matter. Courts have emphasized the large and liberal approach to effectively respond “to a wide variety of environmentally harmful scenarios, including ones which might not have been foreseen by the drafters of the legislation”.
Ontario v Canadian Pacific Ltd., 1995 SCC 1031, para 43 [Canadian Pacific].
This modern approach to statutory interpretation applies to the ESA and creates a guideline for the questions at issue.
[bookmark: _Toc218720802][bookmark: _Toc218776556][bookmark: _Toc218866743]The OCJ erred by not allowing the Trial Justice to rely on evidence of sightings of the Blanding’s Turtle near the site around the time of the offence.
The OCJ Decision found that the area had previously been a habitat, and had the potential to be habitat, which s.2(2) of the ESA clarifies as not being a species’ habitat itself. The lack of finding a Blanding’s Turtle by Snell, and the EIS were seen as strong indicators that the turtle was not habituating in the area, despite sightings of the turtle in the lake itself and in nearby areas. The Trial Judge’s reliance on the sightings from 2007 were seen as too far removed from the incident. The sightings by the public at the time of the incident were dismissed due to the individuals not being called as witnesses and only giving unsworn reports. The photo of the turtle by Badilla was seen as evidence after the fact and not counted. The proximate sighting by the MNRF member was mentioned but not weighed in consideration.
OCJ Decision, supra para 1, pages 8-9.
ESA, supra para 2, s.2(2). 
Not allowing the Trial Judge to rely on sightings near the time of the offense is impactful because it was determined that without the disallowed sightings, there was no evidence of recent activity, which was interpreted to mean that the construction site was not an active habitat for Blanding’s Turtles. If the site was not contested as habitat for the turtles, then evidence of the sightings near the time of the offense would not be relevant.
[bookmark: _Toc218866744][bookmark: _Toc218720803][bookmark: _Toc218776557]Citizen sightings are important to protect endangered species. 
Citizen science is when the public participates in scientific research, often due to the scale or location of the project. Citizen science has been found to be a positive component of the science and research process. The Standing Committee on Science and Research recommended that the federal government invest in efforts to encourage the participation of citizen science projects, and that the data be optimally integrated into its own research programs. The preamble of the ESA recognized the importance of citizens supporting endangered species, stating “In Ontario, our native species are a vital component of our precious natural heritage. The people of Ontario wish to do their part in protecting species that are at risk, with appropriate regard to social, economic and cultural considerations.”
House of Commons, The Role and Contribution of Citizen Scientists: Report of the Standing Committee on 	Science and Research (November 2023) (Chair: Lloyd Longfield). 
ESA, supra para 2, preamble para 4.
Snell, the expert witness on the Blanding’s Turtle, received reports from two public citizens and a MNRF member concerning their sightings proximate to the area. Snell’s forwarding of these sightings should mean that it was acceptable for the Trial Decision to give weight to the sightings. Expert witnesses can offer their opinions involving their expertise and may base their opinions upon hearsay. Experts are trusted to be able to determine what is accurate and reasonable within their field of expertise, and are not required to have each of their sources sworn in or confirmed with the court, due to the Court’s determination of an expert's qualifications and the logistic constraint of requiring such additional verifications. 
R v Abbey, 1982 SCC 24, page 40 [R v Abbey].
	OCJ Decision, supra para 1, page 8.
Snell’s opinion that the area is a turtle habitat is partially informed by these reports. Discounting Snell’s conclusion due to there not being turtles present at the time of his observations does not do justice to his expertise. Nor does it acknowledge factors such as the destruction that had occurred may have already had an impact on the presence of the turtles. That Snell determined that the location was habitat should have required a significant amount of evidence to overcome that was not present.
[bookmark: _Toc218720804][bookmark: _Toc218776558][bookmark: _Toc218866745]Discounting sightings and narrowly interpreting habitat violates the precautionary principle.
When determining whether the Blanding's Turtle still inhabited the area in question, the SCC has found that the precautionary principle must be used. The precautionary principle is an interpretive guide, where the burden is on the acting party to justify the activity in situations without scientific consensus on environmental impacts. The precautionary warning in the preamble of the ESA states, “where there is a threat of significant reduction or loss of biological diversity, lack of full scientific certainty should not be used as a reason for postponing measures to avoid or minimize such a threat” derived from the Bergen Ministerial Declaration on Sustainable Development.
ESA, supra para 2, preamble para.
114957 Canada Ltée (Spraytech, Société d’arrosage) v Hudson (Town), 2001 SCC 241, para 31 [Spraytech].
In Ontario v South Bruce Peninsula, the piping plover returned to their habitat after a period of over 20 years, and that habitat was not deemed to count as the species having “formerly occurred” in that location for s.2(2) of the ESA. At the time of the offense, even discounting the evidence of more recent sightings, the duration of ten years since the last established sightings should not be sufficient to conclude that Blanding’s Turtle no longer inhabited the area.
Ontario (Natural Resources and Forestry) v South Bruce Peninsula (Town), 2022 ONCA 315.
	ESA, supra para 2, s.7.
The Blanding's Turtle has already been noted to be particularly prone to travelling, and that a lack of immediate presence of the turtle does not rule out that a location is part of its habitat or nesting grounds. 
“...Blanding’s Turtle is especially prone to travelling substantial distances of up to five or six kilometres from nesting sites.  Turtle movements will occur ... and most certainly through the areas of the Site where the Development will be situated.”
Burleigh Bay Corporation v North Kawartha (Township), 2017 ON LPAT, para 79 [Burleigh].
The EIS Report used by the Respondent should not be given much weight. It was for the Wallace Road Condominium Application, rather than the Circle Lake Road development. The offense location was within the wetlands and closer to Circle Lake than Wallace Road. The report merely stated that no SAR were observed within 120m of the study location during the investigation. 
The EIS was conducted before March 2, 2017, whereas the offense began occurring June 1, 2018. If close chronological proximity is required to verify the presence of the turtle, that same standard for ruling out the turtle’s presence should be at least a minimum requirement. 
No expert witness testified in favour of Consolidated Homes, or the EIS Report. If layperson observations validated by an expert are not given weight for finding there to be habitat, layperson accounts with a financial incentive for there to be no SAR present should not be given weight. 
The OCJ erred in not allowing the sightings of Blandings’s Turtles. There were multiple sightings proximate to the incident area, sightings of the turtles in the lake itself, sightings after the incident, and the expert’s opinion that the area is a Blanding’s Turtle habitat. By not giving weight to any factor, there is a cumulative effect that results in an overly narrow approach that reduces the scope of what can be seen as admissible when determining the habitat for a SAR.   The precautionary principle requires, when lacking certainty and with reasonable evidence that harm may occur, that projects should not proceed.
[bookmark: _Toc218720807][bookmark: _Toc218776559][bookmark: _Toc218866746]The OCJ erred by not allowing the Trial Justice to rely on the “General Habitat Description for the Blanding’s Turtle” document.
The OCJ Judge ruled that while the GHD was a document produced by the Province of Ontario to provide greater clarity on the area of habitat for a protected species, it was not a legal document. Due to the discrediting of the GHD’s assessment of the area being habitat, there was a finding that the area had the potential to be habitat, rather than being habitat itself. The Justice gave no threshold given concerning what constituted an active habitat, and no source in which to reference the location of Blanding’s Turtle habitats. It was only determined that having a Blanding’ Turtle identified at the site at the time of the investigation by someone able to make that identification would qualify the site as a habitat.
OCJ Decision, supra para 1, page 10.
In assessing whether habitat destruction occurred in the OCJ Decision, sections 2 and 10 of the ESA were reviewed. ESA s.10(1)(a) states that “No person shall damage or destroy the habitat of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species.” Sections 2(1)(a) and (b) defines what constitutes habitat, with Blanding’s Turtle being covered under s.2(1)(b). Whether the Blanding’s Turtle formerly or potentially occurred at the site, from s.2(2), was also a live issue in the deliberation.
OCJ Decision, supra para 1, pages 10-11.
ESA, supra para 2, s.2, 10. 
[bookmark: _Toc218720809][bookmark: _Toc218776560][bookmark: _Toc218866747]The SAR GHD document should be read in as part of the regulatory scheme, rendering it a legal instrument. 
The OCJ Decision had no analysis of the ESA s.7, the section concerning the creation of the SARO List in determining if habitat damage or destruction occurred. Section 7(1) of the ESA empowered the creation of regulation listing species. Section 7(2) required that regulations contain the following information for each species: The common name and scientific name of the species; Committee on the Status of Species at Risk in Ontario (“COSSARO”) classification of the species; If COSSARO indicated that the classification applies only to a specified geographic area, the area specified by COSSARO.
ESA, supra para 2, s.7. 
In the SARO List, Blanding’s Turtle is listed as a threatened species. The common and scientific names are provided. However, there is no geographic area included for the Blanding’s Turtle, nor areas for any of the hundreds of listed species. 
Species at Risk in Ontario List, O Reg. 230/08. 
The GHDs should be interpreted as being a part of the SARO List, fulfilling the requirement of providing the geographic area for the listed species to be compliant with s.7 of the ESA. The number of SAR, the degree to which active scientific research is progressing on these species, and the amount of information in outlining the habitats would make collating all the habitat information on every species in the same regulatory document ineffective and cumbersome. 
The MNRF created the Categorizing and Protecting Habitat under the Endangered Species Act document to "determining whether a proposed activity is likely to damage or destroy habitat protected under subsection 10(1) of the Endangered Species Act." Three habitat categories were created (Red/1, Orange/2, and Yellow/3), in addition to a definition of a general habitat. The GHD used the same three categories and criteria for evaluating habitat, integrating with the scheme, object, and intention of the act.
Ontario, Ministry of Natural Resources and Forestry, Categorizing and Protecting Habitat under the Endangered Species Act (February 2012). 
GHD, supra para 2.
The language of the GHD’s preamble, its referencing of the ESA, the integration of the ESA’s definition of ‘formerly occurred’, and the categorization policy indicate a strong association with the ESA. The preamble of the GHD states:
“A general habitat description is a technical document that provides greater clarity on the area of habitat protected for a species based on the general habitat definition found in the Endangered Species Act, 2007. General habitat protection does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry out their life processes. A general habitat description also indicates how the species' habitat has been categorized, as per the policy "Categorizing and Protecting Habitat Under the Endangered Species Act"..."
GHD, supra para 2, preamble.
The context of the GHD indicates purpose within the ESA. The document file was being maintained, and distributed by request, at the email recovery.planning@ontario.ca. This email is used by the Ministry of the Environment, Conservation and Parks, for their Species at Risk Branch, for species under the ESA. The document is hosted on the official Government of Ontario website, under the tab “Species at risk”. The GHD was created to provide greater clarity on the protected habitat by the MNRF, identified in the ‘Broad strategies and general approaches to meet objectives' section of the Blanding's Turtle recovery strategy.
GHD, supra para 2.
Ministry of the Environment, Conservation and Parks, Recovery Strategy for the Blanding’s Turtle (Emydoidea blandingii) in Ontario (Ontario, 2019) [Recovery Strategy]. 
The GHD provides geographic areas and features that constitute the habitat for the turtles, meeting the requirement for the SARO List. The GHD does not need to predict every location a Blanding’s Turtle is present, and such a standard would not be reasonable. In the event that there is instead a violation of s.7(2) of the ESA, impacting the ability to enforce the ESA, then due to the modern approach to statutory interpretation requiring a large and liberal approach for environmental protection, the GHDs should be used in to fill the gap in the regulations until the error is remedied.
Canadian Pacific, supra para 34, para 43.
[bookmark: _Toc218866748]The GHD has been introduced by witnesses as evidence.
Snell, acting as a Blanding’s Turtle expert witness, corroborated and validated the content of the GHD. The GHD stated that the area within 30 meters of the Circle Lake Wetland Boundary was category two habitat. Mr. Snell stated that the wetland location and proximity to water meant that the turtles would use that area for mating, hiding, thermal regulation, and as a travel corridor, and fulfilling habitat functions. Conservation Officers Caddell and Kirby also provided evidence that supported the GHD's classification of the area in question as being a category two habitat.
Trial Decision, supra para 18, page 6.
Snell used the GHD as a source of knowledge and authority, bringing its value to the Court. He discussed the description of the Blanding’s Turtle habitat as a basis of his knowledge for recognizing the habitat during his cross-examination by the Respondents. In the same questioning, he confirmed the use of the category system implemented in the GHD as the framework of use. A key role of expert witnesses is to bring potentially niche sources of knowledge to the court and give their expert opinion on the validity of the information.
OCJ Decision, supra para 1, pages 12-13.
R v Abbey, supra para 39. 
[bookmark: _Toc218866749]If the GHD is not interpreted as a legal instrument or evidence from an expert witness, it should nonetheless be able to be relied upon. 
There is precedence for GHDs to be relied upon in decision-making. In Anderson v Trent Lakes, a GHD was used as evidence of the requirements of developing land, based on the defined category of habitat: 
" ...The Board heard that whip-poor-will is a threatened species under the Endangered Species Act (“ESA”) and in 2013, MNRF produced a General Habitat Description for the species (Exhibit 8)... [Mr. Ellingwood] indicated that a process has been established with MNRF to deal with whip-poor-will under the requirements of the ESA and that protection measure would be implemented hand-in-hand with the development of the quarry."
Anderson v Trend Lakes (Municipality), 2016 ON LPAT, para 19. 
Burleigh took the GHD as an approved indicator of the existence of habitat, without it being submitted as evidence:
"There is no dispute that the entire Site and adjacent surrounding land is a habitat for the Blanding’s Turtle or that this species is identified as Threatened under the legislation... The limited confirmed sightings of the Blanding’s Turtle alone result in the entirety of the Site being classified as Blanding’s Turtle habitat... under the MNRF “General Habitat Description” for the Blanding’s Turtle."
Burleigh, supra para 43, para 78. 
[bookmark: _Int_1jQhg543][bookmark: _Int_dbm6bUEr]In the Trial Decision and in the conversations around the time of the incident, the language from the conservation officers, surveyor, and habitat expert were focused around the habitat categories, and the definitions from the GHD. 
Given the significance of the GDH to every party’s understanding of the issue, the GHD should be given weight in these proceedings. Mr. Laplante, former counsel for the Respondent, even made the site’s category a focus during Snell’s cross-examination. The category system from the GHDs has been used to determine what standard of practice should be conducted when interacting with habitat areas, and whether they are in violation of the law for performing certain actions contraindicated by the category. The GHD was central to the case, and the OCJ Judge erred by dismissing its importance.
OCJ Decision, supra para 1, page 12
[bookmark: _Toc218720813][bookmark: _Toc218776561][bookmark: _Toc218866750]The OCJ erred by failing to consider areas in which a species depends indirectly in the statutory definition of “habitat”.
[bookmark: _Toc218720814][bookmark: _Toc218776562][bookmark: _Toc218866751]The lack of consideration of indirect factors is contrary to the legislative intent of the ESA.
The OCJ’s interpretation of “habitat” goes against the legislative intent of the ESA and should be reversed to support the purpose and intention of the legislation to protect and promote biodiversity and species conservation. By finding the area to not be a Blanding’s Turtle habitat based on the lack of direct evidence creates a narrow scope of “habitat”. The narrow interpretation disregards the environmental principles and purposes of the legislation as seen in the preamble and s.1 of the ESA. At issue, the failure to consider indirect factors in determining “habitat” would not encompass the potential irreversible damage to Blanding’s Turtles.   
ESA, supra para 2, preamble para 3. 
In addition to the precautionary principle, s.1 of the ESA provides the purpose and legislative intent to identify SAR based on the best available scientific information, protect species and their habitats, and to promote stewardship activities which assist the protection and recovery of species. 
Regardless of the number of Blanding’s Turtles in the area, the species itself is classified as “threatened” under the ESA and “endangered” by the International Union for Conservation of Nature. In Prince Edward County Field Naturalists v Ostrander Point GP Inc., it was found that even without the numerical data for the turtles, it can be determined that a project would cause serious and irreversible harm. The decision reflects the application of the precautionary principle when faced with scientific uncertainty, such as not knowing the population size of Blanding’s Turtle in a specific area. 
Prince Edward County Field Naturalists v Ostrander Point GP Inc., 2015 ONCA 269, para 62, 68. 
International Union for Conservation of Nature and Natural Resources, The IUCN Red List of Threatened Species: Emydoidea blandingii (2011).
Further, Federation of Nova Scotia Naturalists v Canada provides analysis of legislative intent and habitat classification under the Federal Species at Risk Act (“SARA”). The restriction of the Piping Plover habitat to 1km grid squares, also referred to as the “bounding box approach” was found unreasonable and ineffective as habitat changes over time. The excluded areas from this approach ultimately did not consider parts of the critical habitat where biophysical attributes existed, such as the proper environment to be safe from high tides or the presence of prey resources. To parse out pieces of a species’ habitat would not be reflective of what the species needs to carry on its life processes and would go against the purpose to protect and conserve the species. 
Federation of Nova Scotia Naturalists v Canada (Environment and Climate Change), 2025 FC 983, para 103 [Federation of Nova Scotia Naturalists].
Species at Risk Act, SC 2002, c 29 [SARA]. 
By failing to consider indirect components to Blanding’s Turtles’ habitat, this would create a similar bounding box approach that would not be effective to protect and promote the conservation of the species. Thus, the OCJ’s reasoning would exclude parts of the habitat where indirect exist and go against the legislative intent to protect Blanding’s Turtles.
[bookmark: _Toc218720815][bookmark: _Toc218776563][bookmark: _Toc218866752]The OCJ applied an unduly narrow interpretation of “habitat” by not considering indirect factors to a species’ habitat under s.2(1)(b) of the ESA.
The OCJ based their interpretation of “habitat” for Blanding’s Turtle on direct factors and failed to consider indirect factors necessary to carry on its life processes pursuant to s.2(1)(b) of the ESA. Their reasoning was that there was insufficient and unreliable evidence, such as the citizen sightings and the use of the GHD. The OCJ relied on the lack of physical occupation in the area to determine that it was not a Blanding’s Turtle habitat, implying directness to define “habitat”. 
OCJ Decision, supra para 1, pages 15-21.
The OCJ failed to consider indirect factors, such as migratory pathways, areas for thermoregulation, or foraging purposes. This decision creates an unduly narrow interpretation of “habitat” which would go against the modern approach to statutory interpretation.
Legislation Act, supra para 33. 
There was sufficient evidence to determine a habitat of Blanding’s Turtle if indirect factors were considered based on known reports. Pursuant to s.5(1) of the ESA, the COSSARO provided an Ontario SAR evaluation report for Blanding’s Turtle in 2017. This evaluation report serves the purpose of classifying species with the best available scientific information to inform the Minister. 
ESA, supra para 2, s.5. 
The evaluation report provides additional information which should be considered when determining a habitat for Blanding’s Turtle. As approximately 20% of Blanding’s Turtles’ habitat ranges lie within Ontario, there is a high conservation responsibility on the province. The characteristics of the species make them particularly vulnerable to habitat loss and road mortality. 
Ontario, Committee on the Status of Species at Risk in Ontario, Ontario Species at Risk Evaluation Report for Blanding’s Turtle (Emydoidea blandingii) (2017) at page 6 [COSSARO Report]. 
The evaluation report states that the vulnerabilities which Blanding’s Turtles face pose significant risks prior to maturation, thus preventing reproduction and conservation of the turtles. The area which includes the ability to safely migrate between nesting grounds should be considered in defining the habitat of Blanding’s Turtle. While the turtles do not rely on this area directly, it is indirectly required to ensure its ability to carry on life processes. 
COSSARO Report, supra para 71, pages 7-8.
In addition, a similar case in 2021 involving property development and Blanding’s Turtle habitat in Ontario found that there was damage to the habitat by “reducing or eliminating wet and vegetated areas” which are used for shelter, foraging, and migration purposes. The reasoning provides consideration of direct and indirect factors to the habitat through the terms “reducing” or “eliminating”. 
Ontario Newsroom, “Property owner convicted for damaging endangered species habitat order by court to pay approximately $490,000 for recovery efforts” (9 September 2021), https://news.ontario.ca/en.
The Trial Justice considered direct factors, such as the removal of vegetation in the area from the grubbing work, as well as indirect factors, such as the blocked water to the wetlands which would then diminish the water supply to habitats and adversely affect Blanding’s Turtles. This was the correct method to analyze whether the area was a Blanding’s Turtle habitat. 
Trial Decision, supra para 18, page 8.
By not taking into consideration the pathways necessary for the turtles to carry out their life processes, the OCJ narrowed the interpretation of “habitat” to areas in which they reside or areas which they were found. This applies an anthropocentric lens to biodiversity and conservation which asserts certain areas are not considered habitat unless sighted and reported by a non-layperson. 
[bookmark: _Toc218720816][bookmark: _Toc218776564][bookmark: _Toc218866753]The OCJ failed to consider the areas which the existing members depend on to carry on their life processes under s.2(2) of the ESA. 
The evaluation report further describes that there are no extreme fluctuations in the number of locations where Blanding’s Turtles reside, suggesting the reported areas are well documented through the Ontario Reptile and Amphibian Atlas. At the time of the events at issue, the area south of Circle Lake Road in the North Bay region was determined as an area with Blanding’s Turtle sightings since at least 1998. The OCJ erred in determining the area at issue was not a Blanding’s Turtle habitat despite there being sufficient evidence under the evaluation report. The presence of Blanding’s Turtles in the area since 1998 demonstrates that the area is not one where the species formally occurred as seen under s.2(2) of the ESA. 
COSSARO Report, supra para 71, page 5.
Ontario Nature, “Ontario Reptile & Amphibian Atlas” (2026),  https://ontarionature.org/programs/community-science/reptile-amphibian-atlas/species/. 
Even if it was determined that the area at issue was one where the species formally occurred or has the potential to be reintroduced under s.2(2) of the ESA, as the existing members of the species depends on the area to carry on its life processes, the OCJ erred in concluding it was not a habitat. This is supported by the recovery strategy for Blanding’s Turtles which was established in collaboration with the federal, Ontario, and Quebec governments. The “Accord for the Protection of Species at Risk” acknowledges the joint effort to effectively protect SAR and provides guidelines to coordinate recovery strategies.
Recovery Strategy, supra para 55.
The recovery strategy for Blanding’s Turtle provides further clarity on the general habitat needs of the species. This includes aquatic, eutrophic, and wetland habitats for the purposes of mating, foraging, overwintering, and thermoregulation, and terrestrial habitats for the purposes of movement, nesting, and thermoregulation. The link between these two environments is necessary to maintain species’ conservation, making it an area which existing members depend on to carry on its life processes. 
Recovery Strategy, supra para 55, s.3. 
At the time the events took place, there were additional evidence and facts regarding Blanding’s Turtles habitats to determine the area at issue as their habitat. The OCJ erred in the determination of “habitat” by applying a narrow interpretation of the term which goes against Ontario’s approach to statutory interpretation. The Appellants assert that with consideration of the known knowledge regarding Blanding’s Turtles’ habitats and the indirect factors the area would be determined as their habitat. 
[bookmark: _Toc218720817][bookmark: _Toc218776565][bookmark: _Toc218866754]The amended definition of “habitat” should be interpreted to uphold the conviction against Consolidated Homes.
[bookmark: _Toc218720818][bookmark: _Toc218776566][bookmark: _Toc218866755]Analogous definitions of “habitat” provide tools to interpret the amended definition
The definition of “habitat” in the ESA was amended by Bill-5, Project Ontario by Unleashing Our Economy Act, 2025, Sched. 2, s.2(3) (“Bill-5”) to encompass a dwelling-place and the area immediately around a dwelling-place. This would imply an area, such as a den, which is occupied by one or more members of the species for the purposes of “breeding, rearing, staging, wintering or hibernating”. The interpretation of “habitat” should continue to uphold the environmental values of the province and country. 
Bill 5, An Act to enact the Special Economic Zones Act, 2025, to amend the Endangered Species Act, 2007 and to replace it with the Species Conservation Act, 2025, and to amend various Acts and revoke various regulations in relation to development and to procurement, 44th Leg, 1st Sess, Ontario, 2025. 
Endangered Species Act, SO 2007, c 6. [Current ESA]. 
The amended definition of “habitat” is similar to the definition of “residence” in SARA which has been treated as a distinct term. By looking to the interpretation of “residence” under SARA, it may be used as a tool to contemplate the interpretation of “habitat” in the ESA. 
SARA, supra para 66, s.2(1). 
The “residences” of certain species are fully described by the federal government through the SAR public registry. For example, the residence description for the Chimney Swift can be described as two residences: 1) the structure housing of the nest and 2) the structure used for roosting. Both areas are described as habitually occupied dwelling places for shelter, rest, or nesting. These are considered “residences” year-round until it has not been used for three consecutive years or abandoned for this particular species. Each residence description provides specific details to the physical appearance and function of the residence, the period or frequency of use, and other characteristics as necessary.
Government of Canada, “Description of residence for the Chimney Swift (Chaetura pelagica) in Canada” (August 2023) https://www.canada.ca/en/environment-climate-change.html. 
The recovery strategy states that Blanding’s Turtles habitually favour aquatic and terrestrial habitats for mating and nesting, and will likely return to these general areas, creating multiple areas of residence. In species where a physical dwelling is difficult to observe the residence will be described as a site or a larger area of land. For example, the residence description of Western Chorus Frogs states it is not necessary to confirm the exact location of the breeding site or hibernating site and instead, a specific zone would be determined as the residence. 
Recovery Strategy, supra para 55, page 28-29.
Government of Canada, “Western chorus frog in Great Lakes (Pseudacris triseriata): residence description” (2 January 2018) https://www.canada.ca/en/environment-climate-change.html. 
Other provincial environmental legislation can act as a guide to interpret “habitat”. The New Brunswick Species at Risk Act (“NB Act”) has similar descriptions through the term “survival habitat” which describes a “habitat that is currently or regularly occupied by a wildlife species”. Further, s.29(1) of the NB Act provides a method for habitat designation through “a) a description or plan of the specific boundaries of the area, or b) a description of the features of the area, site or structure.”. The method for habitat designation may be used as an interpretive tool when considering “habitat”.
Species at Risk Act, RSNB 2012, c 6, s.1, s.29(1).
The habitats which can be determined for Blanding’s Turtles should include their habitual occupation of aquatic territories and terrestrial territories. As it is difficult to physically monitor the turtles due to their migratory nature, it would be most effective to determine a habitat zone similar to the Western Chorus Frog to effectively continue to protect and conserve the species. The Appellants submit that by taking this approach, the area at issue would be found to a Blanding’s Turtle habitat and the conviction against Consolidated Homes should be upheld. 
[bookmark: _Toc218720819][bookmark: _Toc218776567][bookmark: _Toc218866756]The definition of “habitat” should be aligned with provincial values.
The amendment to the definition of “habitat” in the ESA came into force through Bill-5 which was sponsored by the Ministry of Energy and Mines (“Ministry”). Bill-5 should be read to align with the Statement of Environmental Values of the Ministry (“SEV”). The function of the statement is to integrate the purposes of the Ontario Environmental Bill of Rights (“EBR”) and explain how the values may be applied to decisions which could significantly affect the environment. 
Environmental Bill of Rights, SO 1993, c 28, s.7 [EBR].
The purposes of the EBR are to protect, conserve, and restore the integrity of the environment, provide sustainability, and protect the right to a healthy environment. Section 11 of the EBR gives effect to the SEV where the Minister shall take reasonable steps to ensure it is considered. 
EBR, supra para 86, s.11.
 While the precautionary principle is cited within the preamble of the ESA, the Ministry expresses similar principles in the SEV to “[c]onsider the effects of decisions on current and future generations of Ontarians, consistent with principles of sustainable development”. 
Ontario, Ministry of Energy, Statement of Environmental Values, Ministry of Energy (n.d.) https://ero.ontario.ca/index.php/page/sevs/Statement-of-Environmental-Values-Ministry-of-Energy. 
Principles of sustainable development may include basic principles as seen in s.5 of the Federal Sustainable Development Act, such as the principle of intergenerational equity and the precautionary principle. These values should be considered with the amendments to the ESA, as the changes should not impede on environmental values. 
Federal Sustainable Development Act, SC 2008, c 33, s.5.
[bookmark: _Toc218720820][bookmark: _Toc218776568][bookmark: _Toc218866757]The presumption of conformity to international law should be considered to interpret the definition of “habitat”
Courts have emphasized the presumption that legislation has the intention of complying with Canada’s obligations in the international community. As a result, “the court should avoid interpretations that would put Canada in breach of such obligations”. This has been seen through the application of the precautionary principle and other international tools. The court should consider these factors when interpreting “habitat”. 
Ordon Estate v Grail, 1998 SCC 437, para 137.	
SARA implements the precautionary principle through various provisions. Once a species is listed as extirpated, endangered or threatened, the competent minister must prepare a recovery strategy pursuant to s.37(1) of SARA. Courts have agreed that s.38 and s.41 factors are mandatory steps to produce recovery strategies and reflects the precautionary principle. This demonstrates the application of international law in Canada as an interpretive tool.
Environmental Defence Canada v Canada (Fisheries and Oceans), 2009 FC 878, para 40. 
SARA, supra para 66, s.37-41.
Federation of Nova Scotia Naturalists, supra para 66, para 69.
Further, SARA is binding on His Majesty in right of Canada or in right of a province as seen in s.5. This has been emphasized by the Federal Court to apply the precautionary principle as customary international law through a shared responsibility of Canada’s governments. The intention of SARA and ESA are to incorporate international environmental law principles. 
SARA, supra para 66, s.5.
Centre Québécois du droit de l’environnement v Canada (Environment), 2015 FC 773, para 7-9.
The preamble of the ESA seeks to implement the United Nations Convention on Biological Diversity (“CBD”), which Canada has ratified. This creates a commitment to develop strategies which work towards the conservation of biological diversity. 
Current ESA, supra para 2, preamble.
Through the CBD, the Kunming-Montreal Global Biodiversity Framework (“Kunming-Montreal Framework”) provides strategies to protect biodiversity and works harmoniously with the Sustainable Development Goals. Section H of the framework describes action-oriented targets to protect and conserve global biodiversity which have been adopted through federal and provincial policies, such as Canada’s 2030 Nature Strategy. 
United Nations Environment Programme, 15/4 Kunming-Montreal Global Biodiversity Framework, UN/CBD/COP/DEC/15/4 (2022).
Government of Canada, “Canada’s 2030 Nature Strategy and the Nature Accountability Bill” (18 June 2025) https://www.canada.ca/en/environment-climate-change/services/biodiversity/2030-nature-strategy.html. 
Canada’s 2030 Nature Strategy builds on the Kunming-Montreal Framework to halt and reverse biodiversity loss. Provinces and territories contribute to this strategy through their own policies and initiatives. In Ontario, the Biodiversity Strategy (“Strategy”) guides feasible actions which meet the targets of the Kunming-Montreal Framework. 
Ontario Biodiversity Council, Ontario’s Biodiversity Strategy 2023-2030 (Ontario 2023) [Biodiversity Strategy]. 
Some of the relevant targets include the improvement of land use to prevent habitat loss, to conserve biodiversity in terrestrial and aquatic habitats, and to identify key areas of concern. Ontario aims to have 30% of their terrestrial and aquatic ecosystems conserved by 2030 through connected networks of protected land. These targets should be considered as Blanding's Turtle requires terrestrial and aquatic habitats to survive. 
Biodiversity Strategy, supra para 95, page 18-20.
Further, under the Strategy, progress reports document the successes and challenges through target indicators. The 2025 report shows little and deteriorating progress in the health of wildlife and habitats compared to the 2020 report. Challenges in the Great Lakes regions and deterioration of wetlands are relevant to the wellbeing of Blanding’s Turtles and are due to the development of new roads and infrastructure. The Appellants emphasize the need for greater urgency when considering the amended definition of “habitat” as the Strategy struggles to meet necessary targets to protect biodiversity. 
Ontario Biodiversity Council, State of Ontario’s Summary 2025 Summary (Ontario 2025) at page 12-13.
Ontario has already implemented principles and targets of international tools, such as the CBD and the Kunming-Montreal Framework, and continues to take the necessary steps to conserve, protect, and restore biodiversity. A narrow interpretation of “habitat” would be contrary to provincial efforts. The Court should consider the value of international environmental law and how Ontario has taken action to implement these values when interpreting “habitat”. 
[bookmark: _Toc271703735][bookmark: _Toc333246535][bookmark: _Toc218720821][bookmark: _Toc218776569][bookmark: _Toc218866758]SUBMISSIONS IN SUPPORT OF COSTS
The Appellants seek reasonable costs incurred in the litigation in accordance with the Rules of the SEMCC, including their costs of this Court and the OCJ, to be assessed by the registrar.
[bookmark: _Toc271703736][bookmark: _Toc333246536][bookmark: _Toc218720822][bookmark: _Toc218776570][bookmark: _Toc218866759]ORDER SOUGHT
The Appellants seek an order that the appeal be allowed in full. 
The Appellants seek that this Court exercise its discretion to overturn the OCJ’s decisions and uphold the decision of the trial judge. 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th January 2026.
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Preamble
[...]
The United Nations Convention on Biological Diversity takes note of the precautionary principle, which, as described in the Convention, states that, where there is a threat of significant reduction or loss of biological diversity, lack of full scientific certainty should not be used as a reason for postponing measures to avoid or minimize such a threat.

In Ontario, our native species are a vital component of our precious natural heritage.  The people of Ontario wish to do their part in protecting species that are at risk, with appropriate regard to social, economic and cultural considerations.  The present generation of Ontarians should protect species at risk for future generations.
[...]

Purposes
1. The purposes of this Act are:
1. To identify species at risk based on the best available scientific information, including information obtained from community knowledge and aboriginal traditional knowledge.
2. To protect species that are at risk and their habitats, and to promote the recovery of species that are at risk.
3. To promote stewardship activities to assist in the protection and recovery of species that are at risk.

Definitions
2. (1) In this Act,
[...]
“habitat” means,
(a) with respect to a species of animal, plant or other organism for which a regulation made under clause 55 (1) (a) is in force, the area prescribed by that regulation as the habitat of the species, or
(b) with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding,
and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species as dens, nests, hibernacula or other residences; (“habitat”)
[...]

Definition of “habitat”, cl. (b)
(2) For greater certainty, clause (b) of the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.
[...]
Species at Risk in Ontario List
7. (1) The Ministry official who holds the office designated under subsection (6) shall make and file a regulation that lists the following:
1. All the species that are classified by COSSARO as extirpated species.
2. All the species that are classified by COSSARO as endangered species.
3. All the species that are classified by COSSARO as threatened species.
4. All the species that are classified by COSSARO as special concern species.

Contents of regulation
(2) The Ministry official shall ensure that the regulation contains the following information for each species:
1. The common name and scientific name of the species.
2. COSSARO’s classification of the species.
3. If COSSARO indicated that the classification applies only to a specified geographic area, the area specified by COSSARO.
[bookmark: _Toc218776574][bookmark: _Toc218866763]Endangered Species Act [SO 2007] C. 6

Preamble
[...]
The United Nations Convention on Biological Diversity takes note of the precautionary principle, which, as described in the Convention, states that, where there is a threat of significant reduction or loss of biological diversity, lack of full scientific certainty should not be used as a reason for postponing measures to avoid or minimize such a threat.
[...]

Purposes
1. The purposes of this Act are:
1. To identify species at risk based on the best available scientific information, including information obtained from community knowledge and Indigenous traditional knowledge.
2. To provide for the protection and conservation of species at risk while taking into account social and economic considerations including the need for sustainable economic growth in Ontario.
3. [repealed]

Definitions
2. (1) In this Act,
[...]
“habitat” means, subject to subsection (3)
(a) in respect of an animal species,
(i) a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and
(ii) the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.
(b) in respect of a vascular plant species, the critical root zone surrounding a member of the species, and
(c) in respect of all other species, an area on which any member of a species directly depends in order to carry on its life processes; (“habitat”)
[...]

Definition of “habitat”
(2) For greater certainty, the definition of “habitat” in subsection (1) does not include an area where the species formerly occurred or has the potential to be reintroduced unless existing members of the species depend on that area to carry on their life processes.
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