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PART I --  [bookmark: _Toc218865301]OVERVIEW AND STATEMENT OF FACTS

A. [bookmark: _Toc218865302]Overview of the Appellant’s Position 
1 This factum is submitted by the Appellant, his Majesty the King (the “Crown”), in its appeal from the decision of the Ontario Court of Justice (“OCJ”) allowing the Respondent’s appeal and entering an acquittal for a conviction under section 10(1)(a) of the Endangered Species Act (the “ESA”). The Crown submits that the Respondent, Consolidated Homes Ltd. (“CHL”), unlawfully and knowingly damaged or destroyed the habitat of a threatened species, the Blanding’s Turtle. The Trial Justice made “no palpable and overriding error,” and the OCJ should not have interfered with that conclusion (CHL, ONCA).
Endangered Species Act, 2007, SO 2007, c 6 (pre-June 5, 2025), s 10(1)(a) [ESA]. 
R v Consolidated Homes Ltd., 2025 ONCA 41 at paras 1, 3, 33 [CHL, ONCA]. 

2 This appeal concerns Blanding’s Turtles, their habitat, and whether their habitat was damaged pursuant to the ESA. The interpretation of the ESA – specifically the definition and application of “habitat” – is of crucial importance to this case and carries broader legal implications to dangerously narrow “habitat” such that evidence must be contemporaneous with the activity.
ESA, supra note 1, Preamble, ss 1, 2(1)-(2), 10(1)(a).

3 The Crown seeks an order allowing this appeal, setting aside the OCJ’s acquittal, and restoring the conviction entered by the Justice of the Peace (the “Trial Justice”). The Trial Justice committed no palpable and overriding error. The OCJ improperly revaluated the evidence and substituted its own factual findings for those of the trier of fact, the Trial Justice. The OCJ misinterpreted the definition of “habitat” under the ESA and adopted a narrow approach of that term that unnecessarily departed from standard statutory interpretation of environmental protection legislation. Furthermore, the OCJ failed to consider evidence that Blanding’s Turtles directly relied on the site, such that the enactment of the new legislation would not have altered the trial outcome. The OCJ’s findings amount to significant reviewable legal errors that carry significant implications for future environmental conservation and litigation. 
ESA, supra note 1. 
CHL, ONCA, supra note 1 at paras 1, 3.

B. [bookmark: _Toc218865303]Statement of the Facts
(i) [bookmark: _Toc218865304]The Parties
4 CHL is a residential development company in the North Bay, Ontario area.  
5 The Crown prosecutes offences under the ESA and is responsible for the enforcement of Ontario’s species-at-risk protection regime.
(ii) [bookmark: _Toc218865305]Legal Framework
6 The ESA is the legislation governing environmental protection in Ontario. Its purpose is to identify species-at-risk and provide for their protection and conservation. The relevant provisions to this appeal are sections 2(1) and 2(2) which define habitat as:  
(a) with respect to a species of animal, plant or other organism for which a regulation made under clause 56(1)(a) is in force, the area prescribed by that regulation as the habitat of the species, or

(b) with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes, including life processes such as reproduction, rearing, hibernation, migration or feeding, and includes places in the area described in clause (a) or (b), whichever is applicable, that are used by members of the species as dens, nests, hibernacula or other residences; (“habitat”)

Section 2(2) of the ESA clarifies that habitat does not include areas where a species formerly occurred unless existing members depend on that area to carry on their life processes.
ESA, supra note 1, ss 2(1)-(2), 10(1)(a). 

7 In 2025, The POUEA amended section 2(1)(a) of the ESA for animal habitats (the “ESA Current”). The following is the amended section:
““habitat” means, subject to subsection (3),
(a)  in respect of an animal species,
(i)  a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied by one or more members of a species for the purposes of breeding, rearing, staging, wintering or hibernating, and
(ii)  the area immediately around a dwelling place described in subclause (i) that is essential for the purposes set out in that subclause.
(b)  in respect of a vascular plant species, the critical root zone surrounding a member of the species, and
(c)  in respect of all other species, an area on which any member of a species directly depends to carry on its life processes; (“habitat”)” 
The amended version of the legislation removed the language allowing a species to rely on a site indirectly for it to be considered a habitat, however, includes the area immediately around a “dwelling place.” 
ESA, supra note 1, s 2(1). 
Protect Ontario by Unleashing our Economy Act, 2025, Schedule 2, s 2(3) [POUEA].
Endangered Species Act, 2007, SO 2007, c 6 (as amended by Protect Ontario by Unleashing our Economy Act, 2025, in force June 5 2025) [ESA Current].

8 The definition of habitat applicable to this appeal is that prior to 2025. 

(iii) Damage Caused by CHL
9 CHL was charged under section 10(1)(a) of the ESA for unlawfully damaging the habitat of a threatened species, the Blanding’s Turtle, during construction activities conducted between June and August 2018.
ESA, supra note 1, s 10(1)(a). 
R v Consolidated Homes, 2022 POA at 2 [CHL, POA].
10 CHL was the developer of a residential subdivision adjacent to Circle Lake in North Bay, Ontario (the “Construction Site”). Circle Lake is a wetland complex recognized by the Province of Ontario as a Blanding’s Turtle habitat, a Schedule 3 Threatened Species.
CHL, POA, supra note 9 at 4.
R v Consolidated Homes, 2024 OCJ at 5 [CHL, OCJ].
Ontario Reg. 230/08: Species at Risk in Ontario List (under the Endangered Species Act, 2007), Schedule 3. 

11 During the active nesting season for Blanding’s Turtles, CHL conducted excavation, vegetation removal, grading, and berming activities along the edge of the wetland. These activities were carried out without exclusion fencing or other measures to prevent Blanding’s Turtles from entering the Construction Site or to protect nesting and movement corridors. 
CHL, POA, supra note 9 at 2, 4, 6, 7.

12 CHL conducted these activities despite obtaining an environmental impact study detailing specific activities that negatively impact wetland habitat and species-at-risk. Evidence of a stop order and a letter from the Ministry of Natural Resources confirms that CHL knew there were Blanding’s Turtles within the Construction Site in 2018.
CHL, POA, supra note 9 at 4. 

13 CHL’s construction activities removed vegetation providing shade, cover, and food sources for Blanding’s Turtles. The excavation exposed soils and degraded the natural filtration function of the riparian buffer, increasing the risk of erosion and sedimentation into Circle Lake. Earth and berm were pushed along the wetland edge, altering drainage patterns and diminishing the water supply to areas critical for the life processes of Blanding’s Turtles. These life processes include thermoregulation, foraging, and movement between wetland and terrestrial habitat.
CHL, POA, supra note 9 at 7.

(iv) [bookmark: _Toc218865307]Evidence Established in the Lower Courts
14 Evidence at Trial established multiple sightings of Blanding’s Turtles in the Circle Lake area in 2007 and 2017. In 2020, a local resident confirmed an additional sighting at Circle Lake. 
CHL, ONCA, supra note 1 at para 6.
CHL, POA, supra note 9 at 9.

15 Expert evidence was provided by Shamus Snell (“Mr. Snell”), a qualified biologist with extensive experience surveying Blanding’s Turtle habitats in Ontario. Mr. Snell testified that the disturbed lands formed part of a habitat complex used by Blanding’s Turtles and that the vegetation removal and grading negatively impacted the species’ ability to carry out essential life processes. 
CHL, POA, supra note 9 at 6-7.
CHL, ONCA, supra note 1 at paras 6, 32.

16 Mr. Snell relied on his extensive field experience, education, scientific literature, and the Province of Ontario’s “General Habitat Description for the Blanding’s Turtle” (the “GHD”), in forming the opinion that the Construction Site constituted a Blanding’s Turtle habitat within the meaning of the ESA.
CHL, OCJ, supra note 10 at 5, 11,12. 
ESA, supra note 1.

(v) [bookmark: _Toc218865308]Procedural History
17 The Trial Justice accepted the Crown’s and Mr. Snell’s evidence. The Trial Justice found that CHL’s construction activities damaged the Blanding’s Turtle habitat, resulting in a conviction under section 10(1)(a) of the ESA.
CHL, POA, supra note 9 at 6, 7, 8. 
ESA, supra note 1, s 10(1)(a).

18 On appeal, the OCJ set aside the conviction and entered an acquittal. The OCJ concluded that: (1) the evidence of Blanding’s Turtle sightings was not sufficiently proximate in time, (2) that the 2020 sighting was impermissible after-the-fact evidence, and (3) that the Trial Justice erred by relying on the GHD because it was “not a legal document.”
CHL, OCJ, supra note 10 at 20. 
CHL, ONCA, supra note 1 at paras 4, 5, 19.

19 The Crown was denied leave to appeal the OCJ’s acquittal at the Court of Appeal for Ontario (the “ONCA”) but has been granted leave to appeal by this Supreme Environmental Moot Court of Canada (the “SEMCC”) and now appeals the OCJ’s decision to this Honourable Court.

PART II --  [bookmark: _Toc218865309]QUESTIONS IN ISSUE
20 The issues raised in this appeal include the following:
(a) Did the OCJ err in finding that the Trial Justice should not have relied on evidence of sightings of a Blanding’s Turtle near the Site on various dates before and after the time of the offence?
(b) Did the OCJ err by finding that it was an error for the Trial Justice to rely on the GHD document because that document “is not a legal instrument” and “not a legal document”?
(c) Did the OCJ err by failing to consider or give effect to the part of the statutory definition of “habitat” that includes within the scope of a species’ habitat not only areas on which a species depends directly, but also areas on which it depends indirectly to carry on its life processes?
(d) If the definition of “habitat” in the ESA was amended by the POUEA. How should the trial have been decided if the new definition of “habitat” was in force when CHL was charged and tried?

PART III --  [bookmark: _Toc218865310]ARGUMENT
A. [bookmark: _Toc218865311]Correctness is the Applicable Standard of Review in this Appeal 
21 The applicable standard of review on this appeal is correctness. The Supreme Court of Canada (the “SCC”) in Vavilov specifies the presumption of reasonableness review will be rebutted if the court is addressing “general questions of law of central importance to the legal system as a whole.” The OCJ has made reviewable errors of law which require the standard of correctness. This standard requires the SEMCC to show no deference to the lower courts and to “undertake its own analysis of the question.” (Dunsmuir)
Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 at para 17 [Vavilov].
Dunsmuir v New Brunswick, 2008 SCC 9 at para 50 [Dunsmuir].

B. [bookmark: _Toc218865312]Legal Standard for Unlawfully Damaging the Blanding’s Turtles’ Habitat
22 The Crown submits that CHL unlawfully damaged the habitat of the threatened Blanding’s Turtle species, by excavating, clearing, and grading land, violating section 10(1)(a) of the ESA.
ESA, supra note 1, s 10(1)(a).
Ontario, Reg. 230/08: Species at Risk in Ontario List (under the Endangered Species Act, 2007) Schedule 3.

23 As stated in paragraph 5 above, the applicable definition of “habitat” on this appeal is the one prior to the 2025 amendment. A habitat is an area where a species depends, indirectly or directly, for its life processes and this definition does not include areas where a species formerly occurred unless existing members depend on that area to carry on their life processes (ESA).
ESA, supra note 1, s 2(1)-(2). 	
24 The evidence at Trial established that CHL damaged a Blanding’s Turtle habitat pursuant to an offence under the ESA by, inter alia: (1) removing vegetation that provided food and thermal regulation, increasing erosion and sedimentation risks to adjacent wetlands; (2) degrading riparian buffer functions; (3) diminishing the suitability of nesting habitat by conducting work during the nesting season without exclusion fencing; and, (4) altering wetland hydrology by berming earth along the wetland edge.
CHL, POA, supra note 9 at 7.

25 Holding CHL accountable for the above damages advances the ESA’s core purpose “to provide for the protection and conservation of species-at-risk while taking into account social and economic considerations including the need for sustainable economic growth in Ontario.” In this case, CHL’s construction activities despite awareness of this Category 2 Blanding’s Turtle habitat, is a blatant violation of the ESA that sets to protect the interest and survival of this species. 
ESA, supra note 1, s 1.

26 Further, the ESA “should be given a generous interpretation in light of its remedial nature and its objective of environmental protection.” In South Bruce Peninsula, the ONCA emphasized that: “…one of the goals of the legislation is to prevent the loss of species caused by human activities which damage the habitat of the species,” and that protective measures should be taken “even where full scientific certainty is not present.” The OCJ’s overturning of the Trial Justice’s decision goes against the ESA’s intended purpose. 
ESA, supra note 1, s 1. 
Ontario (Natural Resources and Forestry) v South Bruce Peninsula (Town), 2022 ONCA 315 at paras 25, 30 [South Bruce Peninsula].

C. [bookmark: _Toc218865313]Issue 1: The Trial Justice was Correct in Relying Upon Evidence of Sightings of a Blanding’s Turtle Near the Construction Site on Various Dates Before and After the Time of the Offence
(i) [bookmark: _Toc218865314]Circumstantial Evidence is Sufficient Under Section 10(1)(a)
27 A trier of fact can permissibly rely on circumstantial evidence in determining whether a location is a “habitat” pursuant to section 10(1)(a) of the ESA (South Bruce Peninsula). The presence of Blanding’s Turtles at the Construction Site during the time of offence may be proven through direct or circumstantial evidence and should be assessed considering the ESA’s purpose and factual context, scientific certainty is not needed (South Bruce Peninsula). The Trial Justice was correct to rely on the three sightings of the Blanding’s Turtles before and after the construction activities, as circumstantial evidence, to consider the Construction Site a Blanding’s Turtle habitat.
South Bruce Peninsula, supra note 26 at paras 24-25.

28 Courts are generally entitled to rely on circumstantial evidence to draw reasonable inferences, including inferences about species presence in given areas or sites. “‘Probative’ evidence can be either direct or circumstantial,” provided the inference drawn is logically supported by the evidence and human experience (Pan; Rioux).
R v Pan, 2025 SCC 12 at para 176 [Pan].
R v Rioux, 2025 SCC 34 at para 182 [Rioux].

(ii) [bookmark: _Toc218865315]An Expansive Approach is Required to Interpret the ESA
29 The OCJ adopted an unduly narrow interpretation by failing to apply the statutory clause that constitutes indirect reliance as “habitat”. Any environmental protection legislation, including the ESA, must be interpreted generously and expansively (Wildlands; Canadian Pacific).  The SCC, in Castonguay, explained the reason for taking such an approach:
Environmental protection is a complex subject matter — the environment itself and the wide range of activities which might harm it are not easily conducive to precise codification… As a result, environmental legislation embraces an expansive approach to ensure that it can adequately respond ‘to a wide variety of environmentally harmful scenarios, including ones which might not have been foreseen by the drafters of the legislation.’ Because the legislature is pursuing the objective of environmental protection, its intended reach is wide and deep.
Castonguay Blasting Ltd v Ontario (Environment), 2013 SCC 52 at para 9 [Castonguay].
Ontario v. Canadian Pacific Ltd., 1995 2 SCR 1031, at para 84 [Canadian Pacific].
Wildlands League v. Ontario (Natural Resources and Forestry), 2016 ONCA 74 at para 44 [Wildlands].

30 The OCJ, through its narrow approach, overlooked evidence that illustrates the complex relationships and reliance on the Construction Site that sustained the Blanding’s Turtles. The complexity of these relationships and ecological networks in the Construction Site is indicative of why the Court in Castonguay held that expansive interpretations are necessary for environmental protection legislation (Castonguay).  The OCJ incorrectly overlooked these realities in its findings.
Castonguay, supra note 29 at para 9.
Canadian Pacific, supra note 29 at para 84. 

(iii) [bookmark: _Toc218865316]The OCJ Improperly Interfered with the Trial Justice’s Factual Findings
31 The OCJ erred by holding that the Trial Justice should not have relied on Blanding’s Turtle sightings from 2007, 2017, and 2020 on the basis that they were “not proximate in time” to the offence period and that the 2020 sighting constituted impermissible “after-the-fact” evidence (CHL, ONCA). In doing so, the OCJ improperly reweighed evidence and substituted its own view for that of the trier of fact which resulted in an error of law.
CHL, ONCA, supra note 1 at paras 4, 9, 29.

32 As the SCC held in Villaroman, alternative inferences of the presence of the Blanding’s Turtles on the Construction Site “must be reasonable given the evidence and the absence of evidence, assessed logically, and in light of human experience and common sense” (Villaroman). Using “common sense and logical reasoning,” (Villaroman), when considering lifespans of 70- to 80-years, one can infer that sightings in 2007, 2017, and 2020 mean that Blanding’s Turtles were present in the Construction Site throughout the offence period. There are no alternative reasonable inferences available on the evidence; the Blanding’s Turtle population could not have disappeared during construction in 2018 and reappeared in 2020.
R v Villaroman, 2016 SCC 33, 2016 CSC 33 at para 36 [Villaroman].

33 The OCJ further erred by rejecting the 2020 sighting as impermissible “after-the-fact” evidence. Evidence arising after the offence may properly be relied upon where it supports a reasonable retrospective inference about conditions at the time of the offence (Smith). As the ONCA stated in Smith: “the inferences drawn from evidence of after-the-fact conduct, as with any inference drawn from any item of circumstantial evidence, must be reasonable according to the measuring stick of human experience” (Smith). In this case, the photographed sighting in 2020 supports a reasonable retrospective inference that Blanding's turtles were present in the circle lake habitat in 2018. 
R v Smith, 2016 ONCA 25 at paras 76, 77 [Smith].

34 The continuity of sightings before and after the offence, and the uncontested evidence of the long lifespan of Blanding’s Turtles, form a coherent chain of reasoning that establishes existing members of the species occupied the Construction Site throughout the offence period. The Trial Justice was entitled to rely on this evidence in concluding that the Construction Site was a Blanding’s Turtle habitat under the meaning of the ESA. The OCJ therefore erred in reweighing this evidence and interfering with the Trial Justice’s findings.

(iv) [bookmark: _Toc218865317]The OCJ Misapplied Section 2(2) of the ESA
35 The OCJ misinterpreted section 2(2) of the ESA by treating the Construction Site as an area where Blanding’s Turtles merely “formerly occurred.” Section 2(2) excludes areas where a species once existed but no longer depends on the area. The evidence in question does not fall within that exclusion. Sightings in 2007, 2017, and 2020, when considered alongside the species’ longevity, constitute compelling circumstantial evidence of ongoing use by “existing members of the species.”
CHL, OCJ, supra note 10 at 8. 
ESA, supra note 1, s 2(2).
36 By characterizing this evidence as remote in time, the OCJ failed to recognize how circumstantial evidence operates for long-lived species and improperly displaced the Trial Justice’s factual findings.
Prince Edward County Field Naturalists v Ostrander Point GP Inc., 2015 ONCA 269 at paras 13-16, 46-	63-68 [Prince Edward County].
CHL, OCJ, supra note 10 at 8. 
ESA, supra note 1, s 2(2).

(v) [bookmark: _Toc218865318]The OCJ Imposed an Erroneous Requirement of Direct, Contemporaneous Evidence
37 The OCJ’s reasoning effectively imposed a novel legal standard requiring direct, contemporaneous proof of species’ presence at the precise moment of habitat damage. This requirement finds no support in the ESA or jurisprudence.
CHL, ONCA, supra note 10 at paras 29, 36.
Villaroman, supra note 32.

38 By rejecting circumstantial evidence that reasonably supported ongoing habitat use, the OCJ undermined established principles like governing proof by inference and disregarded the ESA’s remedial purpose. The Trial Justice applied the correct legal framework and was entitled to convict based on the totality of the evidence. The Trial Justice made “no palpable and overriding error,” and the OCJ should not have interfered with that conclusion (CHL, ONCA). Therefore, the OCJ’s interference amounts to an error in law.
Smith, supra note 33 at para 82. 
Villaroman, supra note 32 at para 69.
CHL, ONCA, supra note 10 at para 33. 

D. [bookmark: _Toc218865319]Issue 2: The Trial Judge was Entitled to Rely on the GHD Document
(i) [bookmark: _Toc218865320]Triers of Fact Can Rely on Non-Legal Documents as Evidence
39 The Trial Justice gave the GHD no more weight than it deserved. The GHD was not treated as binding law, but rather as one piece of scientific evidence among others. The OCJ’s re-weighing of that evidence impermissibly substituted its own view for that of the trier of fact. The GHD’s probative value is rooted in the fact the document was produced by the Province of Ontario as relevant scientific information on the species and its habitat, paired with the ESA’s remedial purpose and objective of environmental protection. The Trial Justice was therefore entitled to admit the GHD as evidence and placed appropriate weight on the document in light of the evidence as a whole.
CHL, OCJ, supra note 10 at 10.
R v Mohan, 1994 SCC 80 at para 49 [Mohan].
ESA, supra note 1, ss 1, 45. 
R v Schneider, 2022 SCC 34 at paras 36, 39 [Schneider].

40 The Trial Court had discretion to treat the GHD as probative evidence that increased the likelihood that CHL committed the offence. A piece of evidence that increases the probability of a fact at issue can be relied upon (Schneider).  Admissibility of evidence depends on relevance and threshold reliability, not whether a document has the force of law (Schneider). The trier of fact has the discretion of how much weight they place on each piece of evidence when examining the evidence as a whole (Schneider). The GHD does not need to be a legal document to be relied upon by the trier of fact and the Trial Justice made no reviewable error in doing so. 
Schneider, supra note 39.
R v Corbett, [1988] 1 S.C.R. 670 at 715.
Morris v The Queen, [1983] 2 SCR 190 at 192.

41 The OCJ erred in law when it accepted CHL’s submission that the Trial Justice “relied heavily on the GHD document … which is not a legal instrument and [a] generic description of sites.” Once evidence is admitted, the trier of fact has discretion to determine its weight. The SCC in Mohan emphasized:
Not only will the expert evidence tend to prove a fact in issue but it will also provide the trier of fact with assistance that is needed. Such evidence will have passed the threshold test of reliability which will generally ensure that the trier of fact does not give it more weight than it deserves (Mohan)

The Trial Justice gave the GHD no more weight than it deserved. The GHD was used as the best available scientific information paired with circumstantial and expert evidence, thereby increasing the likelihood that CHL committed the offence. The Trial Justice placed the appropriate amount of weight on the GHD.
CHL, OCJ, supra note 10 at 10. 
Mohan, supra note 39 at para 49. 

(ii) [bookmark: _Toc218865321]Mr. Snell’s Expert Opinion, Relying on the GHD, was Proper Expert Scientific Opinion
42 Mr. Snell was correct to rely on the GHD to form his expert opinion. The GHD is a government produced scientific document based on “best available scientific information” (ESA). Pursuant to section 45 of the ESA, it is admissible “as proof, in the absence of evidence to the contrary, of the document.” CHL failed to provide contrary evidence suggesting the GHD was unreliable or irrelevant. Therefore, the Trial Justice properly accepted Mr. Snell’s testimony. 
CHL, OCJ, supra note 10 at 5. 
ESA, supra note 1, ss 1, 45.

(iii) [bookmark: _Toc218865322]Not Giving the GHD Appropriate Weight as Evidence Contradicts the Remedial and Scientific Purpose of the ESA
43 The OCJ concluded that the Trial Justice erred by relying heavily on the GHD because it was “not a legal document” (CHL, OCJ). This reasoning fundamentally contradicts the ESA. The legislation’s preamble, based on the United Nations Convention on Biological Diversity, expressly provides that: “…lack of full scientific certainty should not be used as a reason for postponing measures to avoid or minimize … a threat” (ESA). The GHD may be correctly given significant weight because it is the best available scientific information available to Ontarians. Excluding the GHD because it is “not a legal document” frustrates the ESA’s statutory purposes and replaces evidence-based decision-making with legal formalism.
ESA, supra note 1, Preamble.
CHL, OCJ, supra note 10 at 10. 

E. [bookmark: _Toc218865323]Issue 3: The Trial Judge Correctly Interpreted the Construction Site as a Habitat Under Section 2(1)(b) of the ESA
(i) [bookmark: _Toc218865324]Indirect Use of an Area Constitutes a Habitat Under the ESA
44 The OCJ misinterpreted the ESA by failing to find that indirect reliance on the Construction Site is adequate proof of an existing habitat, pursuant to section 2(1)(b). Section 2(1)(b) of the ESA provides that “habitat” can be defined “with respect to any other species of animal, plant or other organism, an area on which the species depends, directly or indirectly, to carry on its life processes” (ESA). These life processes include reproduction, rearing, hibernation, migration or feeding (CHL, OCJ; ESA). Section 2(2) clarifies that habitat “does not include an area where a species has formally occurred or has the potential to be introduced unless existing members of the species depend on the area to carry on their life processes” (ESA).
CHL, OCJ, supra note 10 at 8-9.
ESA, supra note 1, ss 2(1)(b), 2(2).
45 The OCJ seemingly ignored that the Blanding’s Turtles indirectly relied on the Construction Site. While the ESA does not define direct and indirect reliance, ecological science has distinguished between direct and indirect interactions within an ecosystem. Ecological scientists Daniel Moon, Jamie Moon, and Amy Keagy explain that direct interactions involve immediate, unmediated interactions, while indirect interactions arise through changes to ecological conditions, third parties or processes that support those interactions (Direct and Indirect Interactions). 
Daniel C Moon, Jamie Moon & Amy Keagy, “Direct and Indirect Interactions” (2010) 3:10 Nature Education Knowledge 50, online [Direct and Indirect Interactions].

46 The Blanding’s Turtles’ use of the Construction Site fits within ecological definitions of direct and indirect reliance. The evidence heard at trial proves the Blanding’s Turtles relied on the Construction Site to carry on their life processes such as mating, basking, hiding, nesting, foraging, thermal regulation and migration. Specific examples of indirect reliance included how vegetation in the Construction Site supported the health of the broader aquatic ecosystem by filtering and absorbing nutrients before they entered adjacent wetlands (CHL, POA). The evidence further showed that vegetation removal by CHL increased erosion and sedimentation in nearby water, while displaced earth and berm material blocked natural water flow and reduced water supply to a wetland described as “critical” to the threatened species (CHL, POA). These conditions also indirectly support thermoregulation and movement by maintaining water quality, hydrological connectivity, and suitable microclimate conditions within the wetland complex (CHL, POA). These facts demonstrate indirect reliance as the Construction Site sustained the environmental conditions necessary for habitat function, thereby enabling feeding, movement, thermoregulation, nesting, and overwintering across the Blanding’s Turtle habitat.
Direct and Indirect Interactions, supra note 45.
CHL, POA, supra note 9 at 6-7. 

47 The ESA’s language defines “habitat” as an area that can be depended upon indirectly and the OCJ incorrectly departed from this definition. The OCJ’s conclusion was reached on the basis that there was no evidence demonstrating the presence or use by the Blanding’s Turtles of the Construction Site at the time of excavation, notwithstanding that section 2(1)(b) of the ESA recognizes the evidence of indirect reliance as sufficient for habitat classification. This constitutes an error in law. The Supreme Court has recognized that correcting errors of law promote public confidence in the justice system and ensure the administration of justice is not put into disrepute (C.P.).  
CHL, OCJ, supra note 10 at 20.
CHL, POA, supra note 9 at para 29.
ESA, supra note 1, s 2(1)(b). 
R v C.P., 2021 SCC 19 at paras 59, 137, 201 [C.P]. 

(ii) [bookmark: _Toc218865325]The OCJ Erred by Not Considering the Blanding’s Turtles’ Direct Use of the Construction Site
48 The OCJ erred when suggesting that the Blandings’ Turtles did not directly rely on the Construction Site to carry on their life processes. The GHD and Mr. Snell’s evidence at trial prove direct reliance on the Construction Site. Mr. Snell testified that the species physically used the Construction Site for life processes such as mating, basking, hiding, nesting, foraging, thermoregulation, and as a travel corridor between wetlands. He stated that these activities were critical to supporting Blanding’s Turtles’ life cycle (CHL, POA). The GHD similarly recognizes that Blanding’s Turtles depended on the Construction Site as a “habitat”, by specifically defining it as a category two Blanding's Turtle “habitat”. As referred to in paragraph 45 above, unmediated interaction implies direct reliance on the Construction Site. Though indirect reliance is sufficient pursuant to the ESA, the Crown submits the Blanding’s Turtles relied both directly and indirectly on the Construction Site. The OCJ’s failure to consider the Blanding’s Turtles’ direct reliance on the Construction Site is an error of law.
CHL, POA, supra note 9 at 5.
CHL, OCJ, supra note 10 at 7.

(iii) [bookmark: _Toc218865326]The OCJ Erred by Failing to Meet Established Standards of Statutory Interpretation
49 The OCJ failed to apply established statutory interpretation principles when interpreting the term “habitat” pursuant to the ESA, and in determining whether the Construction Site was a “habitat” for the Blanding’s Turtles. Beyond environmental protection legislation, every exercise in statutory interpretation involves reading the words of a provision in their entire context, including the words in their grammatical and ordinary sense, harmoniously with the scheme and object of the act (Breault; Bell). The OCJ failed to apply this framework to the ESA.
R v Breault, 2023 SCC 9 at para 25 [Breault].
Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42 at para 26 [Bell]. 

50 The OCJ’s interpretation of “habitat” is not preventative, contrary to the ESA’s intended purpose of preventing habitat damage (South Bruce Peninsula). The OCJ’s approach, which also excludes indirect reliance on an area as a habitat, limited the scope of the ESA by failing to recognize circumstantial evidence for direct reliance. Specifically, the OCJ failed to account for the: (1) diverse relationships that can exist adjacent to areas where a Blanding’s Turtle is present, and (2) the migratory nature of Blanding’s Turtles and their reliance on the Construction Site to meet their life-cycle needs.
ESA Current, supra note 7, Preamble.
South Bruce Peninsula, supra note 26 at para 25.
CHL, POA, supra note 9 at 5.
CHL, OCJ, supra note 10 at 7.

51 The Trial Justice’s broader interpretation of “habitat” conforms to the spirit and intent of the ESA and gives effect to its purpose through acknowledgment of the complex, wide-ranging and interconnected relationships that exist between the Blanding’s Turtles and their habitat. Acknowledging these relationships exist to support habitat function is a critical part of minimizing threats and subsequent habitat damage to the Blanding’s Turtles – just as the ESA intends (Wildlands).
CHL, POA, supra note 9 at 3-8.
ESA, supra note 1, s 1.
	South Bruce Peninsula, supra note 26 at paras 24-25. 
	Wildlands, supra note 29 at paras 3, 16, 89.

52 The Trial Justice properly assessed the needs of the Blanding’s Turtles from the perspective of the turtles. South Bruce Peninsula affirmed that damage to a habitat must be assessed from the perspective of the species-at-risk and its needs. In making this inquiry, the Court in South Bruce Peninsula relied on expert evidence as well as facts about the changed state of the Construction Site. The Trial Justice correctly relied on similar evidence to make its findings.
CHL, POA, supra note 9 at 6-8, 10,12.
South Bruce Peninsula, supra note 26 at paras 20, 31-34.
Wildlands, supra note 29 at paras 3, 16, 89- 90.
Prince Edward County, supra note 36 at paras 13-16, 46-63-68. 

53 The OCJ’s conclusion cannot stand in light of the stated statutory definition of “habitat,” paired with earlier referred to standards of interpretation and application of “habitat,” under the ESA. The evidence accepted at trial satisfies the meaning of habitat under section 2(1)(b) as an area that is indirectly and directly relied upon by a species to carry out its life processes (CHL, POA). Based on the statute’s preventative, precautionary purpose, the OCJ’s contrary findings represent errors of law.
ESA, supra note 1 at Preamble, s 1.
	South Bruce Peninsula, supra note 26 at paras 24-25.
CHL, POA, supra note 9 at 3, 5-7, 14.


F. [bookmark: _Toc218865327]Issue 4: The Trial Decision Would Remain the Same Under the Amended Definition of “Habitat” in the ESA Current
(i) [bookmark: _Toc218865328]The New Definition of Habitat
54 The Blanding’s Turtles rely on the Construction Site directly, therefore the narrower definition of habitat in the ESA Current would not have altered CHL’s finding of culpability at Trial. The POUEA amended section 2(1)(a) of the ESA Current for animal habitats. As stated in paragraph 7 above, the amended version of the legislation removed the language allowing a species to rely on a site indirectly for it to be considered a habitat, however, includes the area immediately around a “dwelling place.” 
ESA, supra note 1, s 2(1).
POUEA, supra note 7 at s 2(3).

(ii) [bookmark: _Toc218865329]Expert Testimony Proves Direct Reliance Pursuant to the New Definition
55 Mr. Snell’s expert evidence demonstrates the turtles’ direct reliance on the site as a dwelling-place or for specific life processes which is protected under both the old and new definition of habitat. The new definition continues to focus specifically on “a dwelling-place, such as a den, nest or other similar place, that is occupied or habitually occupied … for the purposes of breeding, rearing, staging, wintering or hibernating,” (ESA Current) and the immediate “area immediately around” it that is essential for those purposes (ESA Current). Mr. Snell’s evidence was that the species “would utilize the area for mating, basking, hiding, nesting, foraging, thermal regulation and as a travel corridor.” (CHL, POA). Mating, nesting, and hiding represent reliance closely aligned with the “dwelling-place” or specific “life processes” pursuant to the old and new definition of habitat (Prince Edward County; Marmora).
ESA Current, supra note 7, s 2(1).
POUEA, supra note 7 at s 2(3).
CHL, POA, supra note 9 at 7.
Prince Edward County, supra note 36 at 28-29, 31. 
Marmora and Lake (Municipality) v. Ontario, 2024 ONSC at paras 2-6 [Marmora].  

56 Mr. Snell’s evidence ought, therefore, to be accepted and weighed in the same manner as the Trial Court in such a hypothetical scenario. The core of the Crown’s expert evidence suggests direct reliance on the Construction Site and the Trial Court accepted this evidence. Although Mr. Snell later conceded under cross-examination that he had no confirmation or proof of actual nesting, travel, or thermogenic activities, the Trial Court found it was “not left with reasonable doubt” based on that cross-examination. The Trial Court was entitled to weigh the totality of Mr. Snell’s expert evidence, which argued the Construction Site possessed the functional capacity for direct use such as nesting and mating. This similar factual evidence was also accepted in the ONCA case Prince Edward County. There is no reason to discount Mr. Snell’s evidence of direct reliance.
CHL, OCJ, supra note 10 at 8, 9.
Prince Edward County, supra note 36 at paras 12-16. 

(iii) [bookmark: _Toc218865330]Other Elements of the New Habitat Definition Also Result in CHL’s Conviction
57 The evidence heard at trial establishes that CHL’s grubbing work damaged an area that functioned as habitat for Blanding’s Turtles, consequently satisfying elements of a conviction. The grubbing work occurred during the active nesting season for turtles. The Trial Justice accepted Mr. Snell’s evidence that the habitat was “damaged by the actions of the Consolidated Homes Limited in June of 2018.” Additionally, the Construction Site was located within 30 metres of the Circle Lake wetland boundary, the GHD describes this area as a category two Blanding’s turtle habitat. Therefore, CHL’s grubbing work damaged the potential nesting habitat of the turtles in a way that directly aligns with the new definition of habitat in the ESA Current, which includes a place used for “breeding” and “rearing.”.
CHL, POA, supra note 9 at 6,7,8.
	ESA Current, supra note 7, s 2(1).
POUEA, supra note 7 at s 2(3).

PART IV --  [bookmark: _Toc218865331]SUBMISSIONS IN SUPPORT OF COSTS
58 The Crown does not seek costs on this appeal. 

PART V --  [bookmark: _Toc218865332]ORDER SOUGHT
59 The Crown seeks an Order: 
(a) allowing the appeal;
(b) setting aside the judgement of the Ontario Court of Justice entering an acquittal in favour of Consolidated Homes Ltd.;
(c) restoring the conviction and order of the Trial Justice for an offence under section 10(1)(a) of the Endangered Species Act, 2007;
(d) awarding the Crown its costs of this appeal; and, 
(e) granting such further and other relief as this Honourable Court deems just.

[bookmark: bookmark=id.yzz33g5ubjvv][bookmark: bookmark=id.j6rf4lpimxsy]ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th day of January, 2026.

Lindsay Campbell
[bookmark: bookmark=id.9zx0qku1vt7v]     


Chanelle Gervais
     


Jigme Tsering
     

Counsel for the Appellant
His Majesty The King
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LEGISLATION AT ISSUE
The Crown submits no legislation provisions at issue. 
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